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§ 1. Pretmrary Osservations — Distinctions. — The 
subject of which it is intended to treat in this article relates ex- 
clusively to corporations and associations not having a joint stock. 
It is assumed that no such body, having a joint stock in which its 
members are severally interested as proprietors, can deprive them 
of their property rights by expelling them from the corporation 
or society.!_ Another distinction, which must be taken in respect 


1 Ang. & A. Corp., §410; Woodward, C. J., in Evans v. Philadelphia Club, 50 
Pa. St. 107, 117. 
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of this question, is the distinction between what is called disfran- 
chisement and what is called amotion, in the books of the com- 
mon law. Disfranchisement is the term applied to the expulsion 
of a member of a corporation, whereby his franchise, or freedom, 
to use the language of old books, employed chiefly with refer- 
ence to municipal corporations created by royal charter or exist- 
ing by prescription,— was taken away. The term amotion is 
applied merely to the removal of an officer of a corporation, and 
‘most of the old law upon this subject is an outgrowth of the 
ancient common-law principle that an office was property. An- 
other distinction, which must be kept in mind in respect of this 
question, is the distinction between rights in a corporation and 
rights in an unincorporated society. In the former case the 
member has rights granted by the legislature, which cannot be 
taken away by the society unless authorized by the governing 
statute or charter, or unless, under the principles of the common 
law, in the extreme cases hereafter spoken of. But in the latter 


case the member has no rights of a higher dignity than those 


springing out of a voluntary contract between himself and his 
fellow members. Such contracts are upheld when not contrary 
to law or to public policy, and the member may thereby volun- 
tarily subject himself to summary expulsion for causes and in 
modes which would not be justified in the case of a corporation 
existing under a charter or act of the legislature.’ 

§ 2. Power or Exputsion Incipent To Corroration.— The 
power to disfranchise a member for sufficient cause, as hereafter 
stated,’ existed and exists at common law, as an incident to every 
corporation, except those having a joint stock.‘ 


1See as to these distinctions cussions in White v. Brownell, 4 Abb. 


Bagg’s Case, 11 Co. Rep. 93; Earle’s 
Case, Carthew, 173; White v. Brownell, 
4 Abb. Pr. (N. 8.) (N. Y.), 162,192; s.¢. 
2 Daly (N. Y.), 329, 357; Com. v. St. 
Patrick’s Benevolent Society, 2 Binn. 
(Pa.) 441; Fuller v. Trustees, 6 Conn. 
532; People v. Medical Society, 24 
Barb. (N. Y.) 570; Evans v. Philadel- 
phia Club, 50 Pa. St. 107; Willcock 
Corp. 270. 

2 See as to this distinction the dis- 


Pr. (N. 8.) (N. Y.) 162, 192; 8. ¢. 2 
Daly (N. Y.) 329, 358; Laness v. Wylie, 
1 Car. & K. 262; Broucker v. Roberts, 
7 Jur.(N.8.) 1185; Hopkinson v. Exeter, 
L. R. 5 Eq. 68; Blisset v. Daniel, 10 
Hare, 493. 

3 Post, 36. 

4 Rex v. Richardson, 1 Burr, 517; 
Lord Bruce’s Case, 2 Str. 319; Faw- 
cett v. Charles, 8 Wend. (N. Y.) 473; 
Com. v. Guardians of the Poor, 6 
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§ 3. Tu1s PowEr EXERCISED BY THE CorPoRATION — NoT BY 
THE Directors.— The power of expelling a member from a cor- 
poration exists only in the society at large, unless the charter, 
governing statute, or some by-law thereby expressly authorized, 
vests this power in a smaller number, as in the board of direct- 
ors, the trustees, or the managing committee.1 The reason is, 
that it is the ordinary office of such managing boards or commit- 
tees to conduct the dusiness of the corporation, and not to de- 
termine matters touching its constituent character. But expul- 
sions of members by the directors are, of course, upheld where 
there is a statute vesting this power in them ;? and in the case of 
voluntary associations, where this power is vested in the board 
of managers or other judicatory, by the articles of association, 
which form a contract among the members.* 

§ 4. By-Laws auTHoriziING ExpuLsion oF MEMBERS. — 
Where the authority to expel a member of a corporation is 
sought for in a by-law, certain prerequisites must exist. Unless 
the power to enact by-laws is, by the charter or governing stat- 
ute or by immemorial usage, conferred on the directors, trustees, 
or other body smaller than the corporation at large, a by-law in 
order to be valid, must be enacted by the constituent body.‘ 


Serg. & R. (Pa.) 469, 473, per Duncan, 3 Compare People ». New York 
J.; Smith v. Smith, 3 Desau. (S. C.) Asso., 18 Abb. Pr. (N. Y.) 271. 


557. To this extent Bagg’s Case (11 Co. 
Rep. 93) is overruled by the later En- 
glish decisions above cited. Bagg’s 
Case, although discussing largely the 
power of disfranchisement, was really a 
case of amotion, the relator in the man- 
damus proceeding being one of the 
twelve burgesses of Plymouth. That 
the same principle applies to the amo- 
tion of an officer, is equally clear of 
doubt. Woodward, C. J., in Evans 
v. Philadelphia Club, 50 Pa. St. i07, 
117. 

1 Hassler v. Philadelphia Musical 
Asso., 14 Phila. (Pa.) 233; State v. 
Chamber of Commerce, 20 Wis. 63. 

2 State v. Milwaukee Chamber of 
Commerce, 47 Wis. 670, 686. 


* Carroll v. Mullanphy Savings Bank, 
8 Mo. App. 250, 253; State Savings 
Asso. v. Nixon-Jones Printing Co., 
25 Mo. App. 642; Morton Gravel Road 
v. Wysong, 51 Ind. 4, 12; Union Bank 
v. Ridgley, 1 Harr. & G. (Md.) 324; 
Rex v. Westwood, 1 Dow. & Cl. 21, 36. 
Charters and governing statutes exist 
in some cases conferring this power 
on the directors. Mechanics Bank v. 
Merchants’ Bank, 45 Mo. 13; Perpet- 
ual Ins. Co. v. Goodfellow, 9 Mo. 149. 
But where the power is not so confer- 
red, it is at common law incident to the 
corporation (Rex v. Westwood, 2 Dow. 
& Cl, 21, 36), and not to the directors. 
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Moreover, the validity of such by-laws depends upon the well 
known rule that they must be reasonadble.| They must not be 
contrary to law, to good morals, or to public policy.? They 
must not operate as ex post facto laws;* they must not authorize 
the expulsion of members for trivial or minor offenses ;* they must 
not impose excessive fines, nor more than one fine for the same 
delinquency.’ They may annex to their prohibitions reasonable 
penalties, in the form of pecuniary fines ;* but such fines must be 
certain; * though the modern doctrine is, contrary to the cases 
just cited, that it is sufficiently certain if the by-law names the 
highest limit of the fine, leaving to the corporation the power of 
mitigation.* They cannot be enforced by a forfeiture of goods, 
for forfeitures are against magna charta;* nor by imprisonment, 


1 That corporate by-laws and or- 
dinances will be set aside by the judi- 
cial courts when deemed unreasonable 
see Morris &c. R. Co. v. Ayres, 29 N. 
J.L. 393; State v. Overton, 4 Zab. (N. 
J.) 435; s.c. 61 Am. Dec. 671; Neier 
v. Missouri Pacific R. Co., 12 Mo. App. 
26; Merz v. Missouri Pacific R. Co., 
14 Mo. App. 459; St. Louis v. Weber, 
44 Mo. 547; St. Louis v. St. Louis R. 
Co., 14 Mo. App. 221; Mechanics’ Bank 
v. Merchants’ Bank, 35 Mo. 513; s. c. 100 
Am. Dec. 388; cited and approved in 
Spurlock v. Pacific R. Co., 61 Mo. 326. 
A by-law authorizing the expulsion of 
a member of a mercantile body for dis- 
honest conduct as a merchant is not 
unreasonable. People v. New York 
Commercial Asso., 18 Abb. Pr. (N. Y.) 
271; Hurst v. New York Produce Ex- 
change, 100 N. Y. 605, mem. s. c. in 
full, 1 Cent. Rep. 260. Reasonable- 
ness of a by-law prohibiting members 
of an exchange from gathering and 
trading in public places in the vicinity 
of the exchange room before or after 
exchange hours: State v». Milwaukee 
Chamber of Commerce, .47 Wis. 670, 
683. 

2 Sayre v. Louisville &c. Asso., 1 
Duv. (Ky.)143; s. «. 85 Am. Dec. 613. 


3 People v. Fire Department, 31 
Mich. 458, 465. 

* Woodward, C. J.,in Evans », Phil- 
adelphia Club, 50 Pa. St. 107, 117; 
Com. v. St. Patrick’s Benevolent So- 
ciety, 2 Binn. 441. 

5 Hagerman v. Ohio &c. Asso., 25 
Oh. St. 186; Lynn v. Freemansburg 
&c. Asso., 117 Pa. St. 1; s.c.2 Am. St. 
Rep. 639. See also Ocmulgee &c. 
Asso. v. Thomson, 52 Ga, 527; Endlich 
Build. Asso., § 413. 

6 Cahill v. Kalamazoo Mut. Ins. Co., 
2 Doug. (Mich.) 124; s. c. 43 Am. 
Dec, 457. 

7 Ang. & A. Corp., 3 360; Wood v. 
Searl, J. Bridg. 141; s. c. 3 Leon. 8; 
Mobile v. Yuille, 3 Ala. 137. 

§ Piner v. Chappeil, 4 Mees. & W. 
624 (overruling to this extent Wood». 
Searle, supra); Huntsville v. Phelps, 
27 Ala. 58 (overruling to this extent 
Mobile v. Yuille, 3 Ala. 137). 

® Master Stevedore Association v- 
Walsh, 2 Daly (N. Y.), 14. See Bos- 
worth v. Bergen 7 Mod, 459; 8. c¢. 
Lutw. 1324; Leathly v. Webster, Sayer 
252; Kirk v. Nowill 1 T. R. 118. See 
in illustration of the text, Hart v. May- 
or of Albany, 9 Wend. (N. Y.) 571; In 
Re Long Island R. Co., 19 Wend. (N. 


EX! 
unl 
vie 
ex' 
co 
le 
t] 
D 
f 


EXPULSION OF MEMBERS OF CORPORATIONS AND SOCIETIES. 541 


unless authorized by charter, statute or custom, according to old 
views; ? and it would seem not, according to modern conceptions, 
except in the cases of the by-laws or ordinances of municipal 
corporations. 

§ 5. By-Laws wHEN not ENFoRCIBLE BY FORFEITURE OF 
MemBersuiP.— Unless authority to this end is granted by the 
legislature, a corporation cannot establish a by-law and annex 
thereto the sanction of a forfeiture of the membership of the 
members who violate it. ‘‘ There can be no power to impose 
forfeitures unless granted by clear legislative enactment. No 
such power is consistent with common law or ancient right, and 
it cannot be obtained from anything but the sovereignty. The 
only means for the enforcement of corporate charges and penal- 
ties is by action. Summary means and methods unknown to 
the common law must be authorized by express authority. And 
it would not be reasonable to enforce a pecuniary obligation or 
penalty by means disproportionate to its importance. The law 


of the land is made the test for analogies in cases where it af- 
fords analogies.’’ ? 


§ 6. Grounp or AmoTion AND DiIsFRANCHISEMENT.— The 
great authority of Lord Mansfield has reduced the grounds for 
which an officer of a corporation may be amoved, to the follow- 
ing: 1. Such as have no immediate relation to his office, but 
are in themselves of so infamous a nature as to render the of- 
fender untit to exercise any public franchise. 2. Such as are 
ouly against his oath and the duty of his office as a corporator, 
and amount to a breach of the tacit condition annexed to his 
franchise or office. 3. Such as are of a mixed nature, as being 


Y.) 37; s. c. 832 Am. Dec. 429, it was 
held that a by-law was void which for- 
feited the shares of the members ina 
joint-stock company for non-payment 
of calls, such measure not being au- 
thorized by the legislature. But, of 
course, this holding has no application 
to the numerous cases where such a 
power or forfeiture is conferred by 
charter or statute. 

1 See Chamberlain of London’s 
Case, 5 Co. Rep. 63b, where it was 


held that the City of London might im- 
prison for abreach of its by-laws; al- 
so City of London’s Case, 8 Co. Rep. 
253, where a similar doctrine is laid 
down. Compare Rex v. Newdigate, 
Comb. 10. 

2 People v. Fire Department, 31 
Mich. 458, 465, opinion of the court by 
Campbell, J. See also Matter of 
Long Island R. Co., 19 Wend. (N. Y.) 
37; Westcott v. Minnesota Mining Co., 
23 Mich. 145. 
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an offense not only against the duty of his office, but also indict- 
able at common law.! This statement of Lord Mansfield has 
been adopted by several American courts, as furnishing grounds 
on which alone a corporation has the inherent power to expel oue 
of its members.? Within the meaning of the rule of Lord 
Manstield and other subseyuent cases, offenses against the cor- 
porators’ duty as a corporator, consist of ‘* things done that 
work the destruction of the body corporate, or the destruction 
of the liberties or privileges thereof.’’* In the case of cor- 
porations these grounds of expulsion may be, of course, ex- 
tended by the legislature, in the charter or governing statute, 
subject only to constitutional limitations ; and in the case of vol- 
untary associations, by compact among the members in the form 
of their articles of association, constitutions, or by-laws, subject 
only to the principle that they shall not be contrary to law or 
public policy. Contrary to what was said in Bagg’s Case,‘ it 
seems to be settled that where the expulsion is for an infamous 
offense not immediately connected with the duty of the accused 
as a corporator, it is not necessary that there should first have 
been a trial and conviction upon an indictment.® Stating con- 
clusions and not details, it has been held that a member of an 
incorporated mercantile body may be rightfully expelled for ob- 
1 Rex v. Richardson, 1 Burr. 517; 


Lord Mansfield in Rex v. Town of 
Liverpool, 2 Burr. 723, 732; reaffirmed 


such violation; 2. For such conduct as 
clearly violates the fundamental ob- 
jects of the association, and, if persist- 
in Com. v. Guardians, 6 Serg. & R. ed in, and allowed, would thwart those 
(Pa ) 469, 473, People v. Medical So- objects or bring the association in- 
ciety, 32 N. Y. 187, 194; Com. v. St. to disrepute.’? Otto v. Tailors’? &c. 
Patrick’s Benevolent Society, 2 Binney Union, 75 Cal. 308, 314, opinion by 
(Pa.), 441, 448; 8. c. 4 Am. Dec. 453. Searle, C. J. 

2 People v. Medical Society, 24 8 Ang. & A. Corp., §§ 349, 350; 2 
Barb. (N. Y.) 571; People v. New York 


Commercial Association, 18 Abb. Pr. 
«N. Y.) 271, 278; Leech v. Harris, 2 
Brewst. (Pa.) 577 (unincorporated 
association). In a recent case the 
grounds of expulsion from voluntary 
societies were said to be: ‘*1. A vio- 
lation of such of the established rules 
of the association as have been sub- 
scribed to or assented to by the mem- 
ber, and as provide for expulsion for 


Kent Com. 297, 299; Earle’s Case, 
Carthew, 173. 

411 Co. Rep. 93, 99. 

5 Rex v. Richardson, 1 Burr. 517 
538, 539; overruling on this point 
Bagg’s Case, 11 Co. Rep. 93. See, 
however, Leech v. Harris, 2 Brewst. 
(Pa.) 571; People v- New York Com- 
mercial Association, 18 Abb. Pr. (N. 
Y.) 271. 
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taining goods under false pretenses ;' that a member of a benev- 
olent society may be expelled for fraudulently altering an ac- 
count against the society ;? that a member of a charitable soci- 
ety may be expelled for feigning sickness in order to obtain 
relief from the society ;* that an inmate of a home for aged 
seamen may be expelled for misbehavior at the table; ‘ that 
a member of an incorporated board of underwriters may be ex- 
pelled for issuing policies of insurance for smaller amounts than 
those established by the rules of the corporation ;° that a mem- 
ber of a mutual benefit society may be expelled for receiving the 
fee of an applicant for admission and failing to pay it over, and 
for taking from the chest the original roll of the society and re- 
fusing to return it;* that a member of a medical society may be 
expelled for violating a contract with another member, to whom 
he has sold his practice, not to practice medicine within certain 
limits.? On the other hand, a member of an incorporated be- 
nevolent society cannot be expelled under a by-law for ‘ vilify- 
ing ’’ another member ;* and generally the use of contemptuous, 
insulting or disrespectful language by one member of a corpo- 
ration to another member, or even to an officer, is not sufficient 
ground of expulsion ;* nor is absence from its stated mectings ; 
nor insulting or striking another member of an incorporated 
club within the club-house, it being a corporation possessing 
property ;4 nor for a member of an incorporated mutual benefit 
society to enlist in a volunteer army in time of war, the prohi- 


Society, 2 Binn. (Pa.) 441, 449; s.c. 
4 Am. Dec, 453. 

® Rex. v. University of Cambridge 
(Dr. Bentley’s Case), 5 Str. 157; s. c. 


1 People v. New York Commercial 
Association, 18 Abb. Pr. (N. Y.) 271. 

2 Com. v. Philanthropic Society, 5 
Binn. (Pa.) 486. 


8 Society of the Visitation v. Com., 
52 Pa. St. 125. 

4 People v. Sailors’ Snug Harbor, 5 
Abb. Pr. (N. 8s.) (N. Y.) 119 (semble). 

5 People v. Board of Fire Under- 
writers, 14 N. Y. Supr. Ct. 248, 

6 People v. St. George’s Society, 
28 Mich. 261. 

7 Barrow v. Massachusetts Medi- 
cal Society, 12 Cush. (Mass.) 402, 409. 
® Com. v. St. Patrick’s Benevolent 


2 Ld. Raym. 1334; Fort. 202; Earle’s 
Case, Carthew, 173. 

10 Rex. v. Richardson, 1 Burr. 517, 
541. 

1 Evans v. Philadelphia Club, 50 
Pa. St. 107. The decision in this case, 
of Woodward, C. J., at nisi prius was 
affirmed on appeal by an equally divid- 
ed court. The learned Chief Justice 
made the case turn on the ground stat- 
ed in the text. 
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bition of its by-laws extending only toentering a standing army; } 
nor for refusing to submit differences to arbitration.? Again, 
in regard to unincorporated clubs, there is English authority to 
the effect that it will be left to the judicatories of such clubs to 
determine what conduct in a member will justify his expulsion.* 

§ 7. Proceep upon Notice, Inquiry anp HEarine. — 
It is absolutely essential to the validity of the amotion of an of- 
ficer of a corporation, or of the suspension or expulsion of a 
member of an incorporated or unincorporated society, that the 
accused should be notified of the charges against him, and of 
the time and place set for their hearing; that the accusing body 
should proceed upon inquiry, and consequently upon evidence; 


and that the accused should have a fair opportunity of being 


heard in his defense.‘ The only exception to this principle, 


1 Franklin Benevolent Association 
v. Com., 10 Pa. St. 357. It was conced- 
ed that such a society has power to 
withhold its benefits from members 
who, contrary to its regulations, as- 
sume the perils of war. 

2 Green v. African Methodist Epis- 
copal Society, 1 Serg. & R. (Pa.) 254. 

8% Lyttleton v. Blackburn, 33 L. T. 
(N. 8.)641; 8. c. 45 L. J. (N.5.), 219. 

* Bagg’s Case, 11 Co. Rep. 93, 99; 
Fisher v. Keane, 11 Ch. Div. 353; Hop- 
kinson v. Marquis of Exeter, L. R. 5 
Eq. 63; Labouchere v. Earl of Wharn- 
cliffe, 13 Ch. Div. 346; Wood vw. 
Woad, L. R. 9. Exch. 190; Inness v. 
Wylie, 1 Car. & K. 262; Willis »v. 
Childe, 13 Beav. 117; Murdock v. 
Phillips Academy, 12 Pick. (Mass.) 
244; Hutchinson v. Lawrence, 67 
How. Pr. (N. Y.) 38; Capell ». Child, 
4 Exch. 87, 97; Re Hammersmith 
Rent-charge, 2 Cromp. & J. 558, 579; 
People v. Fire Department, 31 Mich. 
458, 465; Roehler v. Mechanics’ Aid 
Society, 22 Mich. 89; Com. v. Ger- 
man Society, 15 Pa. St. 251; Queen v. 
Saddler’s Company, 10 H. L. Cas, 404; 
Com. v. Pennsylvania Beneficial In- 
stitution, 2 Serg. R. (Pa.) 141; White 


v. Brownell, 4 Abb. Pr. (iv. s.) (N. Y.) 
152, 199; 8. c. 2 Daly (N. Y.), 829; 
Loubat v. Leroy, 40 Hun (N. Y.), 546, 
552; Fritz v. Muck, 62 How. Pr. (N. Y.) 
69; Rex v. University of Cambridge 
(Dr. Bentley's Case), 1 Str. 5377 8. ¢. 
Ld. Raym. 1334; Fort. 202; Ex parte 
Ramshay, 18 Ad. & El. (N. 8s.) 172, 
189; Rex v. Town of Liverpool, 2 
Burr. 723, 731; Wachtel v. Noah 
Widow’s &c. Society, 84 N. Y. 28; s. 
c.38 Am. Rep. 478; Southern Plank 
Road Company v. Hixon, 5 Ind. 165; 
People v. St. Franciscus Benevolent 
Society, 24 How. Pr. (N. Y.) 216; De 
Lacy v. Neuse River Nay. Co., 1 Hawks 
(N. C.), 274; Bartlett ». Medical So- 
ciety, 32 N. Y. 187; Washington Be- 
nevolent Society v. Bacher, 20 Pa. St. 
425; State v. Milwaukee Chamber of 
Commerce, 47 Wis. 670; People v. 
Young Men’s Society, 65 Barb. (N.Y. ) 
357; Reg. v. Archbishop of Canter- 
bury, 1 El. & El. 545, 559; Beaurein 
v. Scott, 3 Camp. 388. The following 
language of Seneca has been quoted in 
several judicial opinions as an ex- 
pression of this rule: ‘ Qui statuit 
aliquid parte inaudita altera, equum 
licet statuerit haud equus fust.”” Sen. 
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with which the writer is acquainted, exists in the case of cer- 
tain mutual benefit societies, whose rules provide that the non- 
payment of an assessment after notice shall, ipso facto, work a 
forfeiture of membership, or of the member’s benefit certificate. 
These rules are upheld, on the principle that the right to notice 
and a hearing is not a right of so high a nature that it may not 
be waived by a person who is sui juris, and that a member of 
such a socicty may therefore part with it by contract, in agree- 
ing to become a member of the society, subject to its rules and 
regulations, among which is the regulation in question.’ But 
where there is no rule providing for an ipso facto forfeiture, the 
general principle obtains that the member’s right of member- 
ship is not forfeited, unless an adjudication of forfeiture has 
been made by the society or its prescribed judieatory, in a pro- 
ceeding which has taken place upon inquiry, in accordance with 
the provisions of its statutes. This right to be heard is not at 
all affected by the strength or cogency of the evidence against 
the accused.* Unless the accused has voluntarily parted with 
it, there is no discretion to deny it, either in the corporate judi- 
catory, or in the judicial courts, ina proceeding for reinstate- 
ment. The right does not depend upon the circumstance of 
the accused being uble to present evidence in his defense; he has 


Med. 199, 200; Bagg’s Case, 11 Co. 

Rep. 93, 99; Wood v. Woad, L. R. 9 
Exch. 190, 196, per Kelley, C. B.; Reg. 
v. Archbishop of Canterbury, 1 El. & 

El. 545, 569, per Ld. Campbell, C. J. 
In Dr. Beutley’s case, as reported in1 

Str. 537, Mr. Justice Fortescue ap- 

pealed ta. a still more venerable au- 
thority in the following language: 
“The laws of God and man both give 

the party an opportunity to make de- 
fense, if he has any. I remember to 
have heard it observed by a very learn- 
ed man upon such an action, that-even 
God himself did not pass sentence 
upon Adam before he was called upon 
to make his defense. ‘Adam,’ says 
God,‘ where artthou? Hast thou not 
eaten of the tree whereof I command- 


ed thee that thou shouldst not eat?’ 
And the same question was put to Eve 
also.” 

1 For a striking illustration of this 
see Blisset v. Daniel, 10 Hare, 493, 
where a member of a numerous 
partnership was expelled without 
a formal meeting, and without having 
an opportunity of making his defense, 
there being no fraud or want of good 
faith. 

2 See Illinois Mason’s Benevolent 
Society v. Baldwin, 86 Ill. 479; Olm- 
stead v. Farmers’ Mutual Fire Ins. 
Co., 60 Mich. 200. 

8 Loubat v. Leroy, 40 Hun (N.Y.), 
546, 551. 

4 Reg. v. Archbishop of Canter- 
bury, 1 El. &l. 545, 559. 
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a right to appear before the tribunal which tries him for the 
mere purpose of arguing in his own behalf.!. Where, however, 
an appeal to a higher judicatory is taken in writing and the ap- 
peal is answered by the persons appealed against, and the ap- 
pellant replies in writing to that answer, and makes no request 
for a further hearing, it will be presumed, in a proceeding for 
his reinstatement, that the appeal has been sufficiently heard.? 

§ 8. Wuar Princrece IncLupes. — It has been held that a 
proceeding to a move an officer of a corporation ® is a judicial pro- 
ceeding, and that in order to render it legal and binding, the fol- 
lowing things must substantially appear: 1. A monition or cita- 
tion to the accused to appear. 2. A charge given him to which 
he is to answer. 3. A competent time assigned for proofs and 
answers. 4. Liberty of counsel to defend his cause and to except 
against the proofs and witnesses. 5. A solemn sentence after 
hearing proofs and answers.‘ The right to notice and an oppor- 
tunity to defend necessarily implies that the accused is entitled 

to be informed of the charges against him. Accordingly, a 

formal complaint is in general necessary to the validity of a sentence 

of expulsion;® but this may be dispensed with in the case of a 
voluntary association or partnership, by the regulations of the 
society, which are in the nature of a contract among the members.° 
Moreover, the statement that the society, or its judicial body, 
which passes the sentence of expulsion, must proceed upon in- 
quiry, necessarily implies that it cannot expel the member in 
case of his failure to appear after notice, by a mere sentence in 
the nature of a judgment by default, without hearing any evidence 

in substantiation of the charges against him.’ It has been further 


1 Tbid. 545, 559. 6 See, for illustration, Bissett v. 
2 Rex v. Bishop of Ely,5 T. R. Daniel, 10 Hare, 493, which was the 


475, as explained in Reg. v. Arch- 
bishop of Canterbury, 1 El. & El. 545, 
560, 561. See also Reg. v. Archbishop 
of Canterbury, 6 El. & Bl. 546. 

* Here, a professor ina theological 
Seminary. 

* Murdock v. Phillips’ Academy, 12 
Pick. (Mass.) 244. 

5 State v. Milwaukee Chamber of 
Commerce, 47 Wis. 670. 


case of a numerous partnership. 

7 People v. Young Men’s &c. So- 
ciety, 65 Barb. (N. Y.) 357. In every 
case of judgment by default, before a 
final judgment can be rendered, there 
must be an inquiry of damages, or, ac. 
cording to the old common-law form 
of speech, a writ of inquiry, and this 
necessarily implies the hearing of evi- 
dence, 
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held, on grounds which are undoubtedly sound, that this right in- 
cludes a fair opportunity to the accused to cross-examine the wit- 
nesses which are adduced against him.’ It is scarcely necessary 
to add that, where this principal governs, there can be no suspen- 
sion or expulsion by the mere miniséerial act of an officer of the so- 
ciety, —as, for instance, its secretary ;? nor by the society itself, 
upon the mere report of a committee of investigation, for this is 
not evidence, and in a proceeding thereupon the society does not 
proceed upon inquiry ;* and finally that a corporate by-law which 
authorizes a suspension or expulsion without notice and a hearing, 
is void.‘ It also follows from the foregoing that, where there 
has been one trial and a vote of expulsion has failed to carry by 
reason of not receiving the two-thirds majority required by the 
by-laws, the accused member cannot be expelled at a subsequent 
meeting, even by a two-thirds majority, without a new notice and 
a new hearing, if he can be expelled at all. The reason is that 
the first trial operates as an acquittal. But if the first trial is, 
for any reason, a mere nullity, —as where it has taken place 
without notice, without a formal complaint, and in the absence 
of the accused, —the judicatory of the society may, when ad- 
vised of that fact, treat it as a nullity, restore the accused to 
membership, and proceed to try and expel him in the regular 
way, in which case his expulsion will be valid. Moreover, 
where the accused has had one hearing before the judicatory 
vested with power to remove him, and the evidence raises a fair 
inference that the inquiry was known to all parties to be finally 
closed, he will not be reinstated by a judicial court because there 
was not a second notice before the sentence of removal was passed 
upon him, where the judicial officer merely took time after the 
hearing to consider of his judgment.’ 
§ 9. IncipENTs OF THE Notice AnD Its Service. —If the 


1 Hutchinson v. Lawrence,67 How. Mich. 458; Fritz v. Muck, 62 How. 


Pr. (N. Y.) 38. Pr. (N. Y.) 69. 
2 People v. Fire Department, 31 5 Com. v. Guardians of the Poor, 6 
Mich. 458, 466. Serg. & R. (Pa.) 469, 473. 


> Com. v. German Society, 15 Pa. 6 State v. Milwaukee Chamber of 
St. 251, ’ Commerce, 47 Wis. 670, 683. 

4 People v. Fire Department, 31 1 Ex parte Ramshay, 18 Ad. & El. 
(N. 8.) 172. 
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rules of the society require notice for a given number of days, a 
notice fora less number will not support the sentence, — as where 
the rules required fourteen days’ notice and the notice was posted 
on the first of November, for a trial to be held on the fourteenth 
of November.’ In the absence of any agreement by the mem- 
ber, or of any provision in the charter or by-laws, for a different 
mode of service, the notice should be served personally, or, if 
that can be dispensed with, then in such other mode as will be 
most likely to effect its object.2, Where there is no statute pro- 
hibiting the business meetings of a society from being held on 
Sunday, a notice served on Sunday, warning the accused mem- 
ber to attend a trial appointed for the succeeding Sunday, is a 
good notice ; for the rule of the common law which makes Sun- 
day dies non in respect of judicial proceedings does not apply, 
and he cannot complain that he is cited and tried in conformity 
with rules by which he has agreed to abide.? 

§ 10. Or THE Corporate TRIBUNAL AND ITS CONSTITUTION. — 
Where the trial takes place before the corporation in its constit- 
uent character, or before a numerous tribunal, in theabsence of 
a valid regulation otherwise prescribing, all the members of the 
corporation or the tribunal must be notified to attend the meet- 
ing at which the trial is to be had.‘ It is therefore a good ob-. 
jection to the validity of the suspension that a single member 
was not summoned and did not attend.® But where the consti- 
tution of a voluntary association provides that expulsion or sus- 
pension must be by a two-thirds vote of its governing committee, 
the provision is satisfied by a two-thirds vote of a quorum as it 
existed at the time of the vote, although several of its members 
were not present. It is not necessary that all the members of 


1 Labouchere v. Earl of Wharn- 4 Rex v."Town of Liverpool, 2 Burr. 
cliffe, 13 Ch. Div. 346, 356. 723, 731; Com. v. Guardians of the 
2 Wachtel v. Noah Widows’ &c. Poor, 6 Serg. & R. (Pa.) 469, 475; 
Society, 84 N. Y. 28, 31; s.c.38 Am. Loubatv. Le Roy, 15 Abb. N.C. (N. Y.) 
Rep. 478. The mere omission of the 14. Compare Smyth v. Darley, 2 H. 
accused member to give notice of his L. Cas. 789; People v. Batchelder, 22 
change of residence does notexcuse N.Y. 125. 
giving him the prescribed notice. 5 Loubat v. Le Roy, supra. 
Ibid. 6 Ibid. 
® People v. Young Men’s &c. So- 
ciety, 65 Barb. (N. Y.) 357. 
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the judicial body which hears the accusation should be Jlegales 
homines,.as in the case of a jury. It is not a good objection to 
a resolution of expulsion that one of them was related to a party 
to the controversy, since the rules of the common and statute 
law relating to judicial proceedings have but a limited applica- 
tion to voluntary societies.!_ Where the society has no rules pre- 
scribing by what judicatory or by what vote an accused member 
may be tried and expelled, the rule is, that he may be tried upon 
notice by the society at large, and expelled by the vote of a 
majority of all the members of the society.2, Where the rules 
of the society require a two-thirds vote of the members present 
in order to an expulsion, this means a two-thirds vote of the 
visible quorum, that is, two-thirds of all present, including those 
who do not vote. Those who do not vote may, therefore, by 
their silence, turn the scale in favor of the accused. Thus, 
where there were present at the meeting 117 members, and 77 
voted for expulsion and 38 against expulsion, and 2 did not vote 
at all, it was held that the resolution of expulsion had not been 
adopted by the requisite two-thirds majority.* It should be 
added that the return to a mandamus to restore the expelled 
member will be fatally defective, where it shows that he was 
tried by a select body less than the whole number of cor porators, 
and does not show the source from which the select body derived 
their power or jurisdiction.* From what has already been said, 
that a conviction upon a trial by a jury under an indictment is not 
necessary to warrant an expulsion for an infamous offense,’ it 
follows that the mere fact that the charge against the member is 
undergoing an investigation in a judicial tribunal does not oust 
the corporate judicatory of their jurisdiction to try him upon the 
question of his expulsion; since, although he may be acquitted in 
the judicial court, he may be expelled by the corporate judi- 
catory.® From the same consideration it also follows that the 


1 Ibid. 4 Green v. African Methodist Epis- 
2 Inness v. Wylie, 1 Car. & K. 257, copal Society, 1 Serg. & R. (Pa.) 254. 
per Lord Denman C. J.; White ». 5 Ante, § 6. 
Brownell, 2 Daly (N. Y.), 339, 359,per ® Hurst v. New York Produce Ex- 
Daly, J. change, 100 N. Y. 605, Mem.; s. c. in 
8 Labouchere v. Earlof Wharncliffe, full 1 Cent. Rep. 206. 
13 Ch. Div. 346, 353. 
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constitutional guaranty of the right of ¢rial by jury does not ap- 
ply to proceedings taken by a corporation for the removal of a 
member for offenses against the corporation." 

§ 11. Or THe TRIAL AND THE Evipence.— The obligation to 
proceed upon inquiry stated in the preceding section? implies 
that no formal suspension or expulsion can take place without 
the hearing of evidence in support of the accusation.’ But it is 
not necessary that the evidence should be of such a character as 
would be necessary to its admission in the judicial courts: it is 
sufficient if it be of that character on which men ordinarily act 
in their private affairs, so that nothing takes place which violates 
the principle of natural justice already stated. Unless the rules 
of the society otherwise provide, the witnesses need not be under 
oath.* The evidence may, it seems, be taken before one mem- 
ber of the court by a stenographer in the form of a deposition 
and read before the whole court, at the trial, provided the ac- 
cused have a fair opportunity of presenting his defense.’ The 
facts on which the committee which constitutes the judicial body 
acts may be collected by a sub-committee, and afterwards re- 
ported to the full committee, with whom the final decision rests.® 
Nor is it necessary that the accused should have notice of the 
time of the presentation of this report to the full committee, pro- 
vided that he is afforded a fair opportunity of being heard before 
the full committee in his defense.?_ One case has condemned an 
expulsion which took place upon the testimony of a witness who 


1 People v. New York Commercial 


Association, 18 Abb. Pr. (N. Y.) 271; 
jurisdiction of the standing committee 
of a broker’s board: White ov». 
Brownell, 4 Abb. Pr. (N. 8.) (N. Y.) 
162, 200; s.c. 2 Daly (N. Y.), 329; 
manner of appointment of committee 
of investigation: appointment by 
second vice-president and subsequent 
appointments by the first vice-presi- 
dent in the place of members declin- 
ing to act, upheld as valid: People v. 
St. George’s Society 28 Mich. 261. 

2 Ante, § 10. 

® See in illustration of this the case 


of Labouchere v. Earl of Warncliffe, 
13 Ch. Div. 346, 350, where the rules 
of the club required the committee to 
proceed after ‘‘ inquiry,’’ and the ob- 
servations of Jessel, M. R., thereon. 

4 People v. New York Commercial 
Association, 18 Abb. Pr. (N. Y.) 271; 
Ex parte Ramshay 18 Ad. & El. (N. 8.) 
172. 

5 People v. Board of Police Com- 
missioners, 20 Hun (N. Y.), 402. 

6 Loubat v. Le Roy, 15 Abb. N.C. 


(N.Y.) 1. 
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would have been incompetent to testify according to the rules of 
evidence which obtain in the judicial courts ; but its authority is 
doubtful, as the expulsion also took place in the absence of the 
accused and without notice to him,!— which was a more conclu- 
sive ground in support of the decision of the court. 

§ 12. Ricut or AppeaL.— Where by the laws governing the 
society, a right of appeal exists from the judicatory passing the 
sentence of suspension to a higher judicial body or to the society 
at large, it will be a good ground of reinstatement that this right 
has been denied to the accused. And where a right of appeal 
was given by the constitution of the society, it was held that he 
was entitled to be reinstated, because this right had been denied 
him, although there was a by-law providing that the decision of 
the committee by which he had been suspended should be final. 
The reason was that where there is a by-law conflicting with the 
constitution of the society, the constitution and not the by-law, 
must prevail, and further, that the member ought not to lose his 
right of membership on a question of doubtful construction, es- 
pecially as property rights were involved.? It has been held, 
but upon grounds which are certainly not obvious, that the pro- 
testing member of a mercantile exchange is entitled to an appeal 
from its board of arbitrators, to its board of appeals, on the mere 
question of jurisdiction, without submitting the whole merits of 
the controversy to the board of appeals, as he was required by 
the board to do, in order to have his appeal allowed.® 

§ 13. Manpamus TO RESTORE OFrriceR OR MEMBER OF CoRPO- 
RATION — Ever since the decision of the Court of King’s Bench in 
Bagg’s Case,‘ and possibly long before, the writ of mandamus 
has been the usual and undoubted remedy to restore an officer of 
4 corporation who has been unlawfully amoved, or a member of 
a corporation who has been unlawfully suspended, expelled or 
otherwise disfranchised.6 By the ancient common law, the rule 


1 Washington Beneficial Society v. 411 Co. Rep. 93, 99 (anno 1616). 


Bacher, 20 Pa. St. 425. 5 Rex v. Mayor &c. of Doncaster, 

2 Powell v. Abbott, 9 Week. Notes Sayer, 37; Rex v. Mayor &c. Doncaster 
Cas, 231 (Philadelphia Court of Com- (a different case), 2 Ld. Raym. 1566; 
mon Pleas). Prohurst’s Case,Carthew, 168; De Lucy 


5 Savannah Cotton Exchange v. vv. Neuse River Nav. Co., 1 Hawks (N. 
C.), 274; People v. Fire Department, 


State 54 Ga. 668. 
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im respect of the return to the writ of mandamus was the same 
as in the case of a sheriff’s return; it could not be contradicted, 
and, if it were false, the only remedy of the relator lay in action 
for damages for a false return. This fact of the conclusiveness 
of the return led the courts to great strictness in requiring the 
return to set out all the facts on which the respondents justified 
their action, and this rule has been continued with little deviation 
to the present time, even in those courts where, as now in En- 
gland, the ancient rule is abolished, and the return may be 
traversed in the same proceeding. ‘It is certainly true,’’ said 
Lord Mansfield, ‘* that, where an amotion is concerned, the re- 
turn must set out all the necessary facts precisely, to show that 
the person is removed in a legal and proper manner, and for a 
legal and proper cause. It is not sufficient to set out conclusions 
only; they must set the facts themselves out precisely, that the 
court may be able to judge of the matter. And so it is also, as 
to the cause of amotion. This must be set out in the same man- 
ner, that the court may judge of it.’’* This doctrine, that the 
return must set forth distinctly the fact and also the cause of the 
amotion, suspension, expulsion, or other disfranchisement, of 
the relator, is reiterated in several modern cases.” 


31 Mich. 458; Savannah Cotton Ex- remedy by mandamus, called in the 


change v. State, 54 Ga. 668; Fuller 
v. Trustees, 6 Conn. 532; People v. 
Medical Society, 32 N. Y. 187, 192; 
People v. Medical Society, 24 
Barb. (N. Y.) 572; Com. v. St 
Patrick’s Benevolent Society, 2 
Binn. (Pa.), 441; s. c. 4 Am. Dec. 
453; Green v. African Methodist 
Episcopal Society, 1 Serg & R. 
(Pa.) 254; Com. v. Pike Beneficial So- 
ciety, 8 Watts & S. (Pa.) 247; Com. v. 
German Society, 15 Pa. St. 251; Black 
& White Smith’s Society v. Van Dyke, 
2 Whart. (Pa.) 309, 312; s. c. 30 Am. 
Dec. 263; People v. St. Franciscus 
Benevolent Society, 24 How. Pr. (N. 
Y.) 216; Sleeper v. Franklin Ly- 
ceum, 7 R. I. 523; Sibley v. Carteret 
Club, 40 N. J. L. 295. In Otto v, Tai- 
lors’ &c. Union, 75 Cal. 308, 313, the 


code of procedure of that State “ man- 
date,’”? was held proper to restore a 
member of a voluntary unincorporated 
association who had been expelled 
without a proper trial; but this de- 
cision is quite out of line with the 
judicial authorities. 

1 Bage’s Case, 11 Co. Rep. 93, 99. 
This rule continued in Pennsylvania 
down to the time of the decision of 
Green v. African Methodist Episcopal 
Society, 1 Serg. & R. (Pa.) 254, and 
perhaps later. 

2 Rex v. Town of Liverpool, 2 Burr. 
728, 731; 8.c. 2 Esp. 824. 

3 Green v. African Methodist Epis- 
copal Society, 1 Serg. & R. (Pa.) 254; 
Com. v. German Society, 15 Pa. St. 
251, 255; Sleeper v. Franklin Lyceum, 
7 R. I. 523. 
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§ 14. Remepy sy Inguncrion. — Where the rule in respect 
of injunction, which denies a resort to this remedy where the 
complainant has an adequate remedy at /aw, has not been modi- 
fied by statute or by judicial decisions, it logically follows that 
as an Officer or member of a corporation who has been unlaw- 
fully removed, suspended, expelled, or otherwise disfranchised, 
has a remedy by mandamus to effect his restoration, that is, a 
remedy at law, he cannot resort to the equitable remedy by in- 
junction. But the strictness of this rule is considerably broken 
into in several American jurisdictions, either by force of statute 
or by the course of judicial decisions, so that now it frequently 
happens that relief by injunction is awarded, even when applied 
for by an officer or a member of a corporation.'. In one Ameri- 
can jurisdiction the remedy by injunction has been denied, on 
the doubtful ground that an injunction does not issue to undo 
what has been done, but only to avert threatened injuries, and 
that it therefore will not issue to restore a member of a cor- 
poration who has been expelled, — proceeding upon the view that 
the remedy of the complainant, if any, is at law.? In Pennsyl- 
vania a remedy by injunction is accorded, on the ground that, 
‘¢a writ of mandamus would not secure to the plaintiff the pro- 
tection which he seeks. The object of that writ would be to 
restore him to his rights as a member, if he had been improp- 
erly suspended. In the meanwhile there might be a threatened 
sacrifice of his property, as complained of by him.’’* This was 
well said; and in considering whether the remedy at law is in 
such a case adequate, it should be remembered that a prelimin- 
ary injunction operates as an immediate restoration of the com- 
plainant to his rights of membership, which restoration con- 
tinues pendente lite; whereas, if he is driven to a mandamus, he 
is not restored until the final judgment, which may not take 


1 State v. Chamber of Commerce, 2 Baxter v. Chicago Board of Trade, 
20 Wis. 63; Dickenson v. Chamber of 83 Ill. 146; Sturges v. Chicago Board 
Commerce, 29 Wis. 45; State v. Mil- of Trade, 86 Ill. 441. 

waukee Chamber of Commerce, 47 8 Powell v. Abbott,9 Week. Notes 
Wis. 671, 679 (denying People v. Cas. (Pa.) 231 (Philadelphia Court of 
Board of Trade, 80 I]. 134, and other Common Pleas). 

cases in that State where the con- 

trary doctrine is held). 
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place until years have elapsed, in an appellate court of last re- 


: sort. In the meantime, if the corporation from which he has ee 
i been expelled is a chamber of commerce, merchant’s exchange, a 
i broker’s board, or other like society, he is deprived, pending the e 
litigation, of the privilege of trading on its floor as a member, - 
which, as is well known, is in many cases a privilege of great a 
value —- indeed indispensable to some merchants and brokers. 
Nor does the view of the Illinois court seem to be sound, in so < 
far us it proceeds upon the ground that it 1s not the office of an ; 


injunction to undo what has already been done. For the theory 
of the law is that if the member has been unlawfully suspended 
or removed, the sentence of suspension or expulsion is void, and 
he is stilla member. In such a case the true office of the in- 
junction is to restrain the corporation, its officers, agents and 
servants, from interfering in the future with his rights as a 
member.' In certain subordinate courts of New York, the an- 
cient distinction is taken that, while mandamus is the proper 
remedy where the party aggrieved seeks a restoration to mem- 
bership in a corporation,’ yet where the society is not incor- 
porated, the remedy is by suit, that is, by an action for an order 
of restoration, tantamount to a proceeding by injunction.? And 
this brings us to the statement that the usual relief, where mem- 
bers of unincorporated clubs or other societies are unlawfully 
suspended or expelled, is by an injunction in a court of equity.‘ 
It should also be observed that, in the case of religious societies, 
where a church or other religious congregation breaks into 
factions, owing to differences of doctrine or other causes, and 
there is a struggle between the factions for the possession of the 


1 Upon this ground the St. Louis 3 Fritz v. Muck, 62 How. Pr. (N. 
Court of Appeals affirmed a decree Y.) 69. 
against the Chamber of Commerce of * Fisher v. Keane, 11 Ch. Div. 353; 
St. Louis and its directors, in a pro- Labouchere v, Earl of Wharncliffe, 13 
ceeding by injunction instituted bya Ch. Div. 346; Dawkins v. Antrobus, 
member who had been suspended for 17 Ch. Div. 615; Lambert v. Addison, 
the non-payment of a fine illegally im- 46 L. T. (N. 8.) 20, 24; Leechv. Har- 
posed. Albers v. Merchants Ex- ris, 2 Brewst. (Pa.) 571, 576 (juris- 
change, March, 1890, not yet reported. diction created by statute.) 

2 People v. New York Benevolent 
Society, 8 Hun (N. Y.), 361. 
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church edifice or other temporalities, the usual and regular 
remedy is in a court of equity, whose procedure alone is suffi- 
ciently flexible to deal with such an extraordinary matter.1 A 
court of equity cannot, however, be applied to amove an offi- 
cer of a corporation, since the power of amotion belongs to the 
corporation itself.? 

§ 15. Member MUST FIRST EXHAUST HIS REMEDY WITHIN THE 
Socirety.— Courts of equity uniformly deny their relief, in the 
cases spoken of in the preceding section, unless the complaining 
member has first exhausted his remedies within the society.’ 
Thus, if an appeal is given from the judicatory which has pass- 
ed the sentence of suspension or expulsion, either to a higher 
judicatory or to the association at large, he cannot appeal to 
a court of equity until he has prosecuted such appeal, unless it 
has been denied him ;* or unless, by evasions, intentional delays, 
or other unjust procedure, he is deprived of the benefit of any 
further remedy given him by the constitutionand by-laws of the 
society.° He must, it seems, first petition the governing body to 
reconsider its action, and to reinstate him before he can appeal 
to the judicial courts.’ If the society is a subordinate lodge of 
a benevolent organization, and the suspended member fails to 
take an appeal to the grand lodge, which the laws of the order 
give him, the validity of his suspension cannot be collaterally in- 


3 Olery v. Brown, 51 How. Pr. (N. 
Y.) 92. 
4 Carlen v. Drury, 1 Ves. & B. 154; 


1 Boudlin v. Alexander, 15 Wall. 
CU. 8.) 131; Bates v. Houston, 66 Ga. 
198; Brunnenmeyer v. Buhre, 32 Ill. 


183; Roshi’s Appeal, 69 Pa. St. 462; 
Kerr v. Trego, 47 Pa. St. 295; Luth- 
eran Evangelical Church v. Gristgau, 
34 Wis. 328, 336; Gable v. Miller, 10 
Paige (N. Y.), 627; State v. Milwau- 
kee Chamber of Commerce, 47 Wis. 
671, 679 (where the jurisdiction is 
placed upon the ground of the visitor- 
éal power of the State, to be exercised 
through the courts). But see Luth- 
eran Church v, Maschop, 2 Stockt. (N. 
J.) 57; Baptist Church v. Whitherell, 
3 Paige (N. Y.),. 296, overruled, it 
seems, by Gable v. Miller, supra, 

2 Griffin v. St. Louis Vine &c. As- 
ociation, 4 Mo. App. 595. 


White v. Brownell, 4 Abb. Pr. (nN. 8.) 
(N. Y.) 162, 199; s.c. 2 Daly (N. Y.), 
329; Lafond v. Deems, 81 N. Y. 507; 
Loubat v. Leroy, 40 Hun (N. Y.), 546, 
549; s. c. 15 Abb. N.C. (N. Y.) 1, 42; 
Karcher v. Supreme Lodge, 137 Mass. 
368. 

5 White v. Brownell, 4 Abb. Pr. (N. 
8.) (N. Y.), 162, 199; s. c. 2 Daly (N. 
Y.), 329. Circumstances where an ap- 
peal was not required: Loubat v. 
Leroy, 40 Hun (N. Y.), 546; 8. c. 15 
Abb. N.C. (N. Y.) 1, 42. 

® Loubat v. Leroy, 40 Hun (N. Y.), 
546; 8.c. 15 Abb. N. C. (N. Y ) 1, 42. 
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quired into in the judicial courts.!_ So, if he die during the sus- 
pension under such circumstances, his benefit certificate being for- 
feited by the suspension, the beneficiary cannot sustain an action 
thereon.? So, a contest between two factions of a subordinate 
lodge touching the property of the lodge and the use of the name 
of the lodge, cannot be determined by the judicial courts, on a 
bill in equity or otherwise, until the complaining parties have ex- 
hausted their remedy by appealing to the grand lodge.* But 
where the laws of the society provide for no tribunal to pass up- 
on the question of the liability of the society to a member, he 
may appeal directly to the judicial courts.‘ 

§ 16. PrincreLes on wuicn Courts Proceep. — Courts of 
equity entertain a jurisdiction in the case of voluntary unincor- 
porated societies, to hold such societies or their judicatories, in 
dealing with their members, within the lines of their constitu- 
tions, by-laws or other regulations, and to see that they exercise 
their powers fairly and in good faith; but they do not inquire 
into the merits of what has passed in rem judicatam, in the reg- 


ular course of their proceedings.® 


1 Karcher v. Supreme Lodge, 137 
Mass, 368. 

2 Ibid. 

* Chamberlain v. Lincoln, 129 Mass. 
70. 

* Dolan v. Court Good Samaritan, 
129 Mass. 437. 

5 Leech v. Harris, 2 Brewst. (Pa.) 
571, 576; Hall v. Supreme Lodge, 24 
Fed. Rep. 450, 453; Rorke v. Russell, 
2 Lans. (N. Y.) 244; Howeil v. Abbott, 
9 Week. Notes of Cas. (Pa.) 231 (Phil- 
adelphia Court of Common Pleas); 
Hutchinson v. Lawrence, 67 How. Pr. 
Y.) 39, 41; Richardson-Gardner v. 
Freemantle, 24 L. T. (N. s.) 81; Hop- 
kinson v. Marquis of Exeter, L. R. 5 
Eq. 63; Burt v. Grand Lodge, 44 Mich. 
208; Robinson v. Yates City Lodge, 
86 Ill. 598; White v. Brownell, 2 Daly 
(N. Y.), 229, 859; Manley v. Gresham 
Life Insurance Society, 29 Beav. 439, 
445; Blisset v. Daniel, 10 Hare, 493; 
Dawkins v. Antrobus, 17 Ch. Div. 615. 
See also People v. New York Cotton 


It is but another statement of 


Exchange, 15 N. Y. Supr. 216; State 
v. Milwaukee Chamber of Commerce, 
47 Wis. 670, 682 (doubted whether the 
court will look into the evidence on 
which the society acted). In Otto v. 
Tailors’ &c. Union, 75 Cal. 308, 314, 
which was a proceeding by ‘ man- 
date ’? corresponding to mandamus, it 
was laid down that courts have no 
right to interfere with the decisions of 
voluntary societies except in the fol- 
lowing cases: 1. If thedecision arrived 
at was contrary to natural justice, 
such as the member not having an op- 
portunity to explain his conduct. 2. 
If the rules of the society have not 
been observed. 3. If the action of the 
society was malicious and not bona 
Jide. These conclusions are well sup- 
ported by several of the preceding 
cases. The same principle is pursued 
by courts of equity, tn exercising their 
visitorial power over charitable cor- 
porations. Thus, Lord Eldon restored 
a schoolmaster who had been removed 
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this principle to say that courts of equity do not sit as courts of 
appeal from such societies or their judicatories in such cases.! 
Nor will they interfere with their decisions on the mere ground 
that they are deemed unreasonable.? On the other hand, the 
courts will not interfere to enforce the decrees of the judicato- 
ries of self-constituted societies,? even where property rights 
are involved. Courts of law have frequently applied the same 
principle, in dealing with incorporated societies. If a member 
has been expelled according to the regular course of the pro- 
ceedings of the society, as laid down by its rules, and without a 
deprivation of any of the rights stated in preceding sections, the 
courts will not, in a proceeding by mandamus, inquire into the 
merits of the sentence of expulsion.’ The same principle is 
applied in courts of law, where an expelled member of a benev- 
lent society brings an action to recover allowances granted to 
disabled members,’ or where the member has died during the 
period of suspension, and the beneficiary named in his benefit 
certificate brings an action thereon against the society.’ On the 
same principle, it has beenereasoned that the judicial courts will 
not review the routine questions which may arise in proceedings 
to investigate charges against a member, — as, for instance, the 
regularity of the appointment of a committee.® 

§ 17. Acrion ror DamaGes For THE Exputsion. — Authority 
is found in an English case for the proposition that no action 
for damages will lie against the committee of the society which 
decrees the unlawful expulsion. A genius for refinement has 
discovered a reason for this conclusion in the consideration that, 
the act of expulsion being void, the plaintiff has sustained no in- 


by a corporation through what was an 
abuse of their discretion, if not a cor- 
rupt exercise of it. Dummer v. Cor- 
poration of Chippenham, 14 Ves. 243, 
252, 253. 

1 Dawkins v. Antrobus, 17 Ch. Div. 
615, 634. 

2 Ibid. 

3 Lloyd v. Loaring, 6 Ves. 773. 

4 Austin v. Learing, 16 N. Y. 112. 
‘There are cases which go to the length 
of holding that the judicial coarts will 
not interfere under any circumstances. 

People v. Board of Trade, 80 Ill. 136 


(denied in State v. Milwaukee Cham- 
ber of Commerce, 47 Wis. 670); State 
v. Grand Lodge, 8 Mo. App. 148, 153. 
But the weight of authority is as 
stated in the text. 

5 Com. v. Pike Beneficial Society, 8 
Watts & S. (Pa.) 247, 250. 

Black & White Smith’s Society v. 
Van Dyke, 2 Whart. (Pa.) 309; s.c¢. 
30 Am. Dec. 263. 

™ Karcher v. Supreme Lodge, 137 
Mass. 368. 

® People v. St. George’s Society, 28 
Mich. 261. 
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jury; since, notwithstanding the expulsion, he is still a member.? 
If this holding is to be accepted as the law, it results that the 
expelled member must either resort to the expensive remedies 
above pointed out, or else he must attempt to assert his rights 
in the society by force, and, if he is forcibly ejected, bring an 
action for the assault. The former course entails delay, ex- 
pense and vexation; the latter entails danger and annoyance, 
and a rule ought not to be adopted which will drive the member 
to it, since it tends to breaches of the peace, and should hence 
be regarded as opposed to public policy. One case is found 
where the expelled member took the latter course, endeavored to 
enter the society,’s room, but was kept out by a policeman. 
He, thereupon, brought an action against the defendants, who 
had stationed the policeman there for the purpose, and recovered 
a verdict of forty pounds, which Lord Denman refused to sct 
aside.? It is believed that decisions may be found which sus- 
tain this view and support actions for damages by the expelled 
member without his previously resorting to force to assert his. 
rights of membership.’ It has been held that an action for 
damages will not lie against a religious corporation on the 
ground that the church represented by it has expelled the plaint- 
iff from membership. The reason is that the corporation has 
no control over, and is not responsible for, the action of the 


church body.‘ Seymour D. THompson. 
Sr. Louis. 


1 Wood v. Woad, 9 Exch. 190. 
Some support for this conclusion is 
found in the old case of Ashiey v. 
White,2 Ld. Raym. 38, but that de- 
cision is placed upon several reasons, 
some of which go to show that the 
judges did not desire to do justice. 

2 Inness v. Wylie, 1 Car. & K. 257. 
A humorous turn is given to this case 
by the manner in which Lord Denman 
directed the jury on the question 
whether the policeman had committed 
an assault upon the plaintiff, or was 
merely passive: “If the policeman 
was entirely passive, like a door or wall 
put to prevent the plaintiff from enter- 
ing the room, and simply obstructing 
the entrance of the plaintiff, no assault 


has been committed on the plaintiff,. 
and your verdict will be for the de- 
fendant. The question is, did the 
policeman take any active measures to 
prevent the plaintiff from entering the 
room, or did he stand in the doorway 
passive and not move at all.” 

8 Ludowiski v. Benevolent Society, 
29 Mo. App. 337, where it was held that 
the expelled member was entitled to 
recover at least nominal damages, and 
where a judgment of $5 was affirmed. 

Hardin v Trustees, 51 Mich. 137; 
8.c. 12 Am. L. Rec. 288. The decision 
proceeds on the well known distinc- 
tion between the church and the 
church corporation, a distinction ex- 
plained by numerous cases. 
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1. Their Object and Functions; Statutes Relating to. 

2. Of the Authority to make Ordinances, Rules and Regulations. 

3. Of Nuisances and their Abatement at Common Law. 

4. Of the Authority to Adjudge and Abate a Nuisance. 

5. Of the Power to Conclusively Determine the Question of Nuisance. 
6. Of Individual Liability of Members and Others. 

7. Of Municipal Responsibility for the Acts of Boards of Health. 

8. Of Restraint of Boards of Health by Injunction. — 


§ 1. Or Tuerr Opsects anp Functions; Statutes RELATING 
To.— Boards of health are mainly constituted for the purpose of 
protecting and promoting the health of the inhabitants of the 
city, village or district where they are organized; and to accom- 
plish this public purpose they are generally invested with large 
if not extremely arbitrary powers, in some respects, and their 
proceedings are frequently of the most summary character, 
although they may impair or destroy the mghts and property of 
individuals of great value. Power is usually conferred upon 
municipal corporations, either by charters or by general statutes 
‘providing for their corporation, to provide for the public health of 
the municipality, and, either expressly or by implication, to pass 
ordinances or make rules and regulations for the accomplishment 
of this object. And in various States there are also general 
statutes providing for the organization of a State board of health, 
and for local boards of health in cities, villages and towns, and 
prescribing how they shall be constituted and their powers and 
duties. These statutes are quite similar in the various States. 

§ 2. Or roe AuTHoRITy ro Make Orpinances, RuLES AND 
Reeuations. —In the absence of constitutional restrictions it 
seems to be generally conceded that the legislature may confer 
upon municipal corporations the power to make by-laws or or- 
dinances, within the scope of their general powers, and not in 


1 This article was contributed by the lamented author prior to his death, 
but has been unavoidably held over until now. — Eds. AM. Law REv. 
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conflict with general laws, as may be deemed for the welfare of 
the inhabitants, and especially to make rules and regulations to 
secure or promote the public health and the lives of the people, 
and prescribe penalties or punishments for violations of its or- 
dinances, rules, or regulations, which shall have, within the ter- 
ritorial limits of the municipality, the same force and effect, as 
laws passed by the legislature of the State.! ** Any powers 
of legislation over matters of elocal concern can be delegated. 
But if the legislature should attempt to invest the board of 
supervisors with power to enact the entire civil and criminal 
codes which should be in force within their respective counties, 
this would be manifestly -in violation of the true intent and spirit 
of the constitution.”’? These powers may also be delegated, by 
the legislature to boards of health, or other local boards or 
officers, und in such a case they may make ordinances, or rules and 
regulations, to secure the objects for which they are organized, 
with all the effect, within their respective jurisdictions, of a law 
of the legislature.* But they cannot, by ordinances, rules or 


regulations, enlarge or vary the powers confirmed by statutes.‘ 


1 See Dill. Mun. Corp., § 245; 
State v. Clarke, 28 N. H. 176; s. c. 61 
Am. Dec. 611; Gloversville »v. Howell, 


L. 72; s.c.13 Am. Rep. 422; Locke’s 
Appeal, 72 Pa. St. 491; s. c. 13 Am. 
Rep. 716; Fell v. State, 42 Md. 71; s. 


70 N. Y. 287; Church v. City, 5 Cow. 
538; Highland v. Lowell, 3 Allen, 407; 
State v. Tryon, 39 Conn. 183; Mason 
v. Shawneetown, 77 Lil. 533; Coving- 
ton v. East St. Louis, 78 Id. 548; Des 
Moines Gas Co. v. Des Moines, 44 Ia. 
505; s.c. 24 Am. Rep. 756; Indianap- 
olis v. Ind. Gas Co., 66 Ind 390; St. 
Louis v. Boffinger, 19 Mo. 15; St. 
Louis v. Bank, 49 Id. 574; St. Paul v. 
Caulter, 12 Minn. 41; s. c. 90 Am, 
Dec. 278; Perdue v. Ellis, 18 Ga. 586; 
Hill v. Decatur, 22 Id. 203, Trigualle 
v. Memphis, 6 Cold. 382. See also In 
re Wall, 48 Cal. 279; s.c. 17 Am. Rep. 
425; State v. Weir, 33 Ia. 134; s. ¢. 11 
Am. Rep. 115, where it was held that 
“local option laws’ were unconstitu- 
tional. But in the following cases 
they were held to be constitutional: 
State v. Common Pleas, 36 N. J. 


c. 20 Am. Rep. 83. 

2 Douglas, J., in People v. Collins, 
3 Mich. 415. See also Houghton 2, 
Austin, 47 Cal. 646; Starin v. Genoa, 
23 N. Y. 439; Clark v. Rochester, 28 
Id. 605; State v. Copeland, 3 R. I. 33; 
State v. Swisher, 17 Tex. 441. 

3 Salem v. Railroad Co., 98 Mass. 
431; s.c.96 Am. Dec. 650; Milne v. Da- 
vidson, 5 Mart. (nN. 8.) 409; s. c. 16 Am. 
Dec. 189; Gregory v. Mayor, 40 N. Y. 
273; Polinsk v. People,73 Jd. 65; People 
v. Special Sessions, 7 Hun, 214; Ding- 
ley v. Boston, 100 Mass. 544; Brooklyn 
v. Brestin, 57 N. Y. 591; Board of 
Health v. Hester, 37 Id. 661. 

4 Burlington v, Bumgardner, 42 Ia, 
678; Leonard v. Canton, 35 Miss. 189; 
Thompson v. Carroll, 22 How. 422; 
Thomas a. Richmond, 12 Wall. 349. 
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And an ordinance, rule or regulation, in conflict with the con- 
stitution, or the general laws of the State, or opposed to funda- 
mental principles of justice, or inconsistent with the powers 
conferred, would be null and void.! It seems that authority may 
be conferred to suppress a nuisance, beyond the territorial limits 
of a corporation.? 

§ 3. Or Nuisances anp THetr ABATEMENT, AT CoMMON 
Law. — At common law, if a public or common nuisance exists, 
which obstructs or impairs the enjoyment of an individual right, 
and a particular injury is sustained by an individual as distin- 
guished from the public in general, he has a right to abate it. 
But in so doing he is responsible for any unnecessary damage 
done toanother; and this right is also usually restricted to those 
cases where the abatement can be accomplished without a breach 
of the peace. Of this class of nuisances are those which ob- 
struct a highway or navigable waters, or cause a flow of water 
upon the lands of another, and various other interferences with 


the enjoyment of property, or with the comfort, health, or rights 
of another.® 


In the case last cited Marvin, J., said: ‘* A nuisance may be 
both public and private. In such a case the public may proceed 
by indictment and punish its authors, or those individuals to 
whom it isa private nuisance, by means of its being specially 


1 See Cooley Cons. Lim. (4th ed.), Logan v. Payne, 43 Ia. 524; s. ¢. 22 
248; Dill. Mun. Corp. (3d ed.), 3319; Am. Rep. 261; Darst v. People, 51 
State v. Freeman, 38 N. H. 426; Com. Ill. 286; s.c. 2 Am. Rep. 301. 

». Robertson, 5 Cush. 438; People o. 2 Chicago Packing Co. v. Chicago, 
Throop, 12 Wend. 183; State v. Welch, 88 III. 226. 

36 Conn. 215; Kepp v. Patterson, 26 N. 3 See 3 Bl. Com. 220; Cooley on 
J.L. 298; Dayton v. Quigley, 29 Id. 77; Torts, 46; Roberts v. Rose, L. R. 1 
Commissioners v. Gas Co., 12 Pa. St. Exch. (Eng.) 82; Davis v. Williams, 
318; Collins v. Hatch, 18 Ohio St.523; 16 Q. B. 546; Gates v. Bincoe, 2 Dana 
8. c.51 Am Dec. 465; Trustees v. Peo- (Ky.), 158; Harvard College v. 
ple, 78 Ill. 303; Ex parte v. Frank, 52 Stearnes, 15 Cush. 1; Brown v. Per- 
Cal. 606; s. c. 28 Am. Rep. 640; Shreve- kins, 13 Gray, 83; Adams v. Barney, 25 
port v. Levy, 26 La. An. 671; 8.c.21 Vt. 225; Fort Plain Bridge Co. v. 
Am. Rep. 553; Pieri v. Mayor, 42 Miss. Smith, 30 N. Y. 44; Day v. Day, 4 Md. 
493; Donovan v. Vicksburg, 29 Zd. 262; Hopkins v. Crombie, 4 N. H. 520; 
247; s. c. 64 Am. Dec. 148; State v. Owens v. State, 52 Ala. 400; Hubbard 
Fisher, 52 Mo. 177; Gale v. Kalama- v. Denning, 21 Conn. 356; Griffith v. 
z00, 23 Mich. 344; s.c. 9 Am. Rep. 80; Cullom, 46 Barb. 561. 


562 _ 24 AMERICAN LAW REVIEW. 


inconvenient and annoying to them, or that they are in some 
particular way incommoded thereby, may of their own act abate 
it.”” 

In all such cases, however, the abator takes upon himself the 
chances of becoming a trespasser and is liable for all damage 
done to another, if it shall appear that the abatement was un- 
lawful or unwarranted. And it is only in the clearest case of 
right, that prudence would dictate such a course; and then it 
must be done without disturbance of the public peace, and with 
care lest some unnecessary injury be done thereby.! 

The statutes in various States, as we have noticed, have con- 
ferred upon the constituent boards of municipal corporations, 
and upon boards of health, power to abate nuisances that en- 
danger the health of the people, and to make ordinances, rules 
and regulations, to accomplish this object. And in the exercise 
of such authority the question has been presented whether a 
person who has been wrongfully injured thereby should not be 
indemnified; whether he should not, as in case of the wrongful 
abatement of a nuisance at common law, have a remedy against 
those who, under cover of official action, willfully or negligently 
or ignorantly do him an injury; or against their agents, or 
others, who execute their orders, or for whom they act. The 
matters involved in this question we will proceed to consider. 

§ 4. Or tHe Avutnority To ApsJuGE aND a Nul- 
sance. — Of the authority conferred upon municipal corpora- 
tions to promote the comfort and safety of the public, Mr. 
Dillon observes: ‘*‘ The authority to preserve the health and 
safety of the inhabitants and their property, as well as authority 

to prevent and abate nuisances, is a sufficient foundation for or- 
dinances to suppress and prohibit whatever is intrinsically and 
inevitably a nuisance. The authority to declare what is a nui- 
sance is somewhat broader, and neither this nor the general au- 
thority, mentioned in the last preceding sentence, will justify 
the declaring of acts, avocations, or structures not injurious to 
health or property, to be nuisances. Much must be left to the 


1 Id.; Bowden v. Lewis, 13 R.I. Br. Co. v. Smith, 30 N. Y. 44; Cobb. 
189; s.c.43 Am. Rep. 21; Fort Plain Bennett, 75 Pa. St. 326. 
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discretion of the municipal authorities,and their acts will not be 
judicially interfered with unless they are manifestly unreason- 
able and oppressive, or unwarrantably invade private rights or 
clearly transcend the powers granted them, in which case the 
contemplated action may be prevented, or the injuries redressed 
by appropriate suits or proceedings.’’! The right of a corpora- 
tion, or a board of health, to determine conclusively that a 
thing, or a combination of things or circumstances is a nuisance 
inimical to life and health, has been controverted, on the 
ground that it deprives the party interested, and injured there- 
by, of his right of trial by due course of the law, secured by 
constitutions! provisions. 

S:ate constitutions provide that no citizen shall be deprived 
of life, liberty or property, except by the judgment of his peers 
or by the law of the land; that is by due administration of the 
law before a judicial tribunal, and an adjudication against him 
upon trial according to the common law, including a right of 
trial by jury, where thatis proper. These constitutional provis- 
ions must be observed, not only by legislatures in framing laws, 
but by municipal bodies, and boards of health, in making ordi- 
nances, or rules and regulations, affecting the liberty or property 
of individuals. They protect the life, liberty and property of 
citizens, against the acts of persons in any department of the 
government, and all acts of legislation which transcend them 
are unconstitutional and void.? 


ine; State v. Addington, 12 Mo. App. 
214; affirmed 77 Mo. 110; Darst 2. 


1 Dill. on Mun. Corp. (3d ed.)- 
2 379. 


2 Bertholf v. O'Reilly, 74 N. Y. 509; 
Westvelt v. Gregg, 12 N. Y. 202; 
Wynehamer v. People, 13 Jd. 378, in- 
volving the question of aright to de- 
prive a person of intoxicating liquors 
without trial; Wiesner v. Douglass, 
64 Id. 92, involving the question of a 
right to tax in aid of private enterprise; 
Matter of Jacobs, 98N. Y. 98, involving 
the question of right to prohibit the 
manufacture of cigars, etc., in tenement 
houses; People v. Max, 99 Jd. 877, in- 
volving the question of prohibition of 
manufacture and sale of oleomargar- 


People, 21 Ill. 286; s.c. 2 Am. Rep. 
801, against the right to declare in- 
toxicating liquors kept for sale a nui- 
sance, until so determined by the court. 
The right of property, says Black- 
stone, *‘consists in the right to the 
free use of it, without any control or 
diminution save only by the law of 
the land: 1 Bl.Com. 138. And there 
may be such interruption of the com- 
mon use of it as will be a deprivation 
of it, within the meaning of the con- 
stitution: Pumpley v. Green Bay Co., 
13 Wall. 166 Matter of Jacobs, supra; 
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§ 5. Or tHe Power To ConciusivELy DeTeRMINE THE QUEs- 
TION OF Nuisance. — There is some conflict in the decisions on 
the question, whether municipal corporations, by their constitu- 
ent body, or boards of health, can conclusively determine what 
is a public nuisance, and proceed in the usual summary way to 
abate it. On the one hand it is maintained that they possess this 
power, and that their adjudication in such a case is final and con- 
clusive, however prejudicial to individual interests it may be, and 
that the injured party is without remedy arising either from igno- 
rance or mistake in the exercise of such power. On the other 
hand this is denied; and it is claimed in some cases that the nui- 
sance must in fact exist in order to give the board authority to 
act; that the action of the board is not conclusive upon a party 
adversely interested, as he has not had an opportunity to defend 
against the claim in the mode secured by the constitution ; and 
that common principles of justice demand that he should have a 
wemedy for injury sustained by an unwarranted and unlawful ex- 
ercise of the authority. 

The editor of the American Decisions, in a note to Milne v. Day- 
idson,? on this question, remarks us follows: ‘* The power to de- 
clare an innocent and meritorious occupation a nuisance, or to con- 
clusively determine that a hurtful and unlawful state of facts exists 
with regard to any person or property, is so dangerous to the prop- 
erty, and even to the liberty of the citizen, that it ought not, with- 
out a struggle, to be conceded to municipal boards, acting as 
they do, without notice to the parties in interest, without evi- 
dence, without knowledge of the general principles ofthe law, 


People v. Otis, 99 N. Y. 48; Wyne- 


Mich, 41; Everett v. Council Bluffs, 46 
hamer v. People, supra. 


Ia. 11; Gates v. Milwaukee, 10 Wall. 


1 Among those that deny the power 
of the board to conclusively determine 
what constitutes a nuisance detrimen- 
tal to life or health, are the following: 
Hutton v. Camden, 10 Vr. (N. J.) 
122; s. c.23 Am. Rep. 203; Man. Man- 
vfac. Co. v. Van Buren, 8 C. E. Green, 
(N. J.) 251; Mayor v. Board of Health, 
31 How. Pr. 385; Gregory v. Mayor, 40 
N. Y. 273; Mill v. Hawker, L. R. 9 
Exch. 509; Wereford v. People, 14 


496; Babcock v. Buffalo, 56 N. Y. 268; 
Chicago v. Lafilin, 49 Ill. 172; State v. 
Jersey City, 5 Dutch. 170; Miller v. 
Burch, 32 Tex. 208; s.c. 5 Am. Rep. 
242; Darst v. People, 51 Ill. 286; 2 
Am. Rep. 301; Chicago, etc., R. Co. v. 
Joliet, 79 Ill. 25; State v. Hull, 32 N. 
J. L. 158; Underwood ». Green, 42 N. 
Y. 140. 
216 Am. Dec. 195. 
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and in the absence of any appellate tribunal to correct their er- 
rors whether of law or of fact. The decisions do not all go to 
the same length. Each is, of course, confined to the circum- 
stances of the case out of which it arose; but their general tend- 

ency is towards the restriction, if not the absolute denial, of this 

irresponsibility and unlimited power, and towards the general 

rule that an ordinance of a city will not be permitted to transfer 

into a nuisance that which is not so by statute nor by common 

law, nor to conclusively decide that those facts exist which are 

necessary to constitute a nuisance. The citizen is allowed to 
show if he can that nothing exists or has existed, which can 

with any propriety be designated as a nuisance,-.or that if it ex- 

ists, the city itself is responsible therefor.’’ 4 

In the case last cited the facts were as follows: By the 
charter of the city of Camden, the common council was author- 
ized to establish a board of health and to prescribe its powers 
and duties. A board of health was established under an ordi- 
nance of the city as prescribed, which further provided ** that 
whenever the board of health shall deem it advisable for the 
public health of said city, and for the comfort, and convenience 
of the inhabitants thereof, forthwith to abate or remove any 
nuisance in said city, they are hereby authorized and directed to 
cause the same to be abated and removed without delay, at the 
proper expense and cost of the owner or occupant of the lot or 
premises upon which the same exists.”’ 

It further required the clerk of the board of health to report 
to the city solicitor the name of the lot-owner, and the ex- 
pense of the abatement, in case the same was abated by the 
board; aud that in case of a refusal, by the owner or occupant, 
to pay the same within ten days, a suit therefor was authorized, 

The action was to recover expenses incurred in abating a 
nuisance on a lot of the defendants, consisting of stagnant water, 
the board of health having filled up the lot toa grade of the 
street contiguous to it, for the purpose of abating the nuisance 
which they had declared to exist by a resolution of the board. 


1 See Weil v. Ricord, 9 C. E. Green (N. J.), 169; Miller v. Burch, supra; 
Hutton v. Camden, supra. 
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On the trial the defendants offered to show affirmatively that 
the condition of the lot did not constitute a nuisance, and that 
they had no notice of the proceedings before the board of health 
to abate the same, which was rejected by the court. 

On appeal the court said: ** From tie history of the proceed- 
ings it appears that the before cited resolution of the board of 
health was regarded and was adjudged on the trial to be abso- 
lutely conclusive of the question embraced in its decision. The 
board had agreed to the proposition that the lot of the plaintiffs 
[defendants in the court below] was a nuisance, and that ended 
the matter, for all purpose of the suit. The resolution was 
looked upon as a judgment that was just as final as would have 
been the judgment of the Supreme Court of the State. It mat- 
tered nothing that the person whom the resolution was to affect 
had not been notitied of the action about to be taken affecting 
his interest, and had, therefore, no opportunity of being heard; 
nor that it affirmatively appeared, on the plaintiff’s own case, 
that no public nuisance in point of fact had existed on the prop- 
erty in question; or that a body of five persons had pronounced 
judgment without evidence, on the representation of two of its 
members ; or that such board had pronounced the lot itself to be 
a nuisance, without specifying in what respect, so as to enable 
the owners to remove whatever was objectionable; or that the 
order, instead of being to abate a designated nuisance, leaving it 
to the lot-owners to abate it in their own fashion, had directed 
the lot to be filled in to grade; yet notwithstanding all these 
omissions and errors, which were obviously so flagrant as to 
leave in the action of this tribunal not the faintest semblance, 
either in form or substance, of a proceeding in an ordinary 
court of justice, was pronounced to be, in point of law, final, and 
to import absolute verity. But this viewof the efficacy to be given 
to this decision of the board of health, even if such board is to be 
regarded as a special tribunal, authorized by the legislature to 
pass upon the matter adjudged by it, is, I think, manifestly er- 
roneous. It is not within the competence of the legislature in 
this State to authorize any tribunal to render a judgment against 
the person or property of a citizen without notice, and an op- 
portunity afforded him to be heard. If the charter of Camden 


hac 

of 

sal 

| en 

wi 

yo 

pe 

tk 

| a 

h 

0 

| 

| 


BOARDS OF HEALTH. 567 


had declared that this board of health should have the power 
of rendering decisions similar to the present one, and under the 
same conditions of procedure, such provision would have been 
entirely nugatory. A judgment in any court, without in any 
wise summoning the defendant, would be void and not merely 
voidable.”’ 

In Salem v. Railroad Co.,! the action was, also, to recover ex- 
penses incurred by the city in abating a declared nui<ance, by 
the board of health. The court say: ‘‘ In a suit to recover ex- 
penses incurred in removing a nuisance, when prosecuted against 
aparty on the ground that he caused the same, but wis not 
heard, and had no opportunity of being heard before the board 
of health, such party is not precluded by the findings or adjudica- 
tions of that board, and may contest all the facts upon which 
his liability is sought to be established.’’ ? 

In the case last cited the question of this power, and of or- 
dinances and statutes providing for the exercise of it, was consid- 
ered and discussed. Sunderland, J., who delivered the opinion 
of the court, said: ‘* I am not willing to concede that the legis- 
lature can constitutionally declare an act or thing to be a com- 
mon nuisance, which palpably, according to our experience or 
information, is not and cannot be under any circumstances a 
common nuisance, by common-law definitions, or common-law 
decisions. I am not willing to concede that the legislature can 
constitutionally declare or authorize any commission or board to 
declare the keeping or use in any way, of sugar or vinegar to 
be a common nuisance, because the one is sweet and the other 
is sour, or for any other reason. By such an unlimited power 
it is easy to see that any citizen might be deprived of his prop- 
erty without compensation, and without any colorable pretext 
that the public good required such deprivation.”’ 

On the other hand, the doctrine of the foregoing cases has been 
opposed or greatly qualified in several others, and the absolute 
conclusiveness of the determination of municipal boards, and 


198 Mass. 431; s.c. 96 Am. Dec. Austinv. Murray, 16 Pick. 121; Slaugh- 

650. ter-House Cases, 16 Wall. 36; Coe v. 
2 See also Watertown v. Mayo, 109 Schultz, 47 Barb. 64. 

Mass. 315; 8. c. 12 Am. Rep. 694; 
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boards of health, on the question of nuisance or no nuisance, 
for various or even for all purposes, has been maintained.! 

Of the power expressly delegated to municipal bodies, Mr. 
Dillon says: ‘* If the power thus delegated be not in conflict 
with the constitution, an ordinance passed pursuant thereto can- 
not be impeached as invalid, because it would have been re- 
garded as unreasonable if it had been passed under the incidental 
power of the hoqporstion, or under a grant of power general in 
its nature.’’? 

In the case of Kennedy v. Board of Health, * the action wis 
brought to recover expenses incurred in abating a nuisance on 
the determination and order of a board of health. The statute 
of Pennsylvania made it the duty of boards of health to cause 
the removal of all offensive and putrid substances, and all nui- 
sances which in their opinion hada tendency to endanger the 
health of citizens. A board of health, after some inquiry and 
examination into a matter of complaint of a nuisance, declared 
that a nuisance existed ona certain lot which was sometimes in 
part covered with stagnant water, and ordered the same abated 
by filling it up, which was caused to be done by the board. On 
the trial the defendant offered testimony to show that there was 
no nuisance, or none that he was responsible for, as a defense 
to the action. This was denied, and the ruling of the court 
thereon was assigned as error. 

On appeal the court,in considering the relevancy of the re- 
jected evidence, said: — 

** It is not easy to perceive the relevancy of such evidence, 
unless it was intended to show by it that there was no nuisance 
to be removed; but this latter could not be proved, for the act 
of assembly on the subject, as cited above, makes the order of 
the board conclusive that the nuisance did exist, and expressly 
enacts that the fact of the nuisance shall not be inquired into. 
The board decided that the nuisance existed on the lot of the de- 
fendant, and the fact being so determined, it made no difference 


1 Kennedy v. Board of Health, 2 Pa. 2 Dill. Mun. Corp. (30. ed.) § 828. 
St. 866; Green v. Savannah, 6 Ga. 1; 3 Supra. 
Raymond v. Fish, 51 Conn. 80; s. c. 50 
Am. Rep. 3. 
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from what cause it arose, it was necessary and proper it should 
be removed.”’ 

The doctrine of Kennedy v. Board of Health was even ex- 
tended in Georgia to an ordinance of the city of Savannah de- 
claring the cultivation of rice a nuisance injurious to the public 
health, it being there held that such ordinance was conclusive 
upon the parties affected thereby.’ 

The conclusiveness of the adjudication of a board of health, on 
the question of nuisance, is, to some extent, sustained by Salem 
v. Railway Co.? The court there observe: — 

‘«¢ Their determination of questions of discretion and judgment 
in the discharge of their duties is undoubtedly in the nature of a 
judicial decision, and within the scope of the powers conferred, 
and for the purposes for which the determination is required to 
be made, it is conclusive. It is not to be impeached or set aside 
for error or mistake of judgment; nor to be reviewed in the light 
of new or additional facts. The officers or board to whom such 
determination is confided, and all those employed to carry it in- 
to effect, or who may have occasion to act upon it, are protected 
by it, and may safely rely upon its validity for their defense. It 
is in this sense that such adjudications are often said to be con- 
clusive against all the world; and they are so, so far as the res 
is concerned.” 

The question presented in this case, it may be observed, was 
whether the members of the board could be made responsible for 
their official action, and anything contained in the opinion, not 
relating to this question, was merely a dictum.? 

§ 6. Or Inpivipvat or MemBers anp OrHeErs. — 
It is a familiar principle of the law that a judicial officer is never 
responsible in damages for any errors or mistakes he may make 
in his judicial capacity, in any case at least where he has juris- 
diction to act.‘ 


1 Green v. Savannah, 6 Ga.1. See Hutton v. Smith, 14 Ad. & El. (Eng.) 
Van Wormer v. Albany, 15 Wend. 262; 841; Cunningham »v. Bucklin, 8 Cow. 
18 Id. 169. 178; s. c. 18 Am. Dec. 432; Landt v. 

2 Supra. Hills, 19 Barb. 291; Gordon v. Farrar, 

3 See also Raymond v. Fish, 51 2 Doug. (Mich.) 416; McCallv. Cohen, 
Conn. 80; s. c. 50 Am. Rep. 3. 16 S.C. 442; 8. c. 42 Am. Rep. 641. 

41Chit. Pl. 78; 2 Hill on Torts,174; Londegan v. Hammer, 30 Ia. 508; 

VOL. XXIV. 37 
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And a like immunity is extended to all persons who execute 
any judicial process which is regularly issued upon the judgment 
or order of a court or judicial officer having jurisdiction of the 
subject-matter of it.? 

This exemption from liability is also extended to all persons 
exercising legislative functions, under statutes, and to those upon 
whom a duty is imposed by law and they are invested with a dis- 
cretion, in which case they are not responsible in damages for 
any act in the performance of such duty, if they act in good faith 
and within the scope of the powers conferred. 

This principle would protect, from individual liability, the 
members of the constituent body of a municipal corporation, and 
of a board of health, for errors and mistakes in the discharge of 
official duty, at least where they act within the general scope of 
the powers conferred upon them.? 

Where commissioners were duly appointed under a statute to 
protect property from inundation, having power to turn or 
straighten the channels of rivers, it was held that they were not 


liable in damages for errors of honest judgment in the perform- 
ance of their duty, within the scope of their powers.’ 

In Raymond »v. Fish,‘ the action was brought against mem- 
bers of the board of health, for removing brush placed in 
the bottom of a river by the plaintiff, for propagating oysters. 


Porter v. Haight, 45 Cal. 631; Burn- 485; Sumner v. Beeler, 50 Ind. 341; 


ham v. Stevens, 33 N. H. 247. But see 
where he has no jurisdiction: Vaughn 
v. Congdon, 56 Vt. 111; s.c.48 Am. 
Rep. 758; Tracy v. Williams, 4 Conn. 
107; s.c.10 Am. Dec. 102; Lange v. 
Benedict, 73 N. Y. 12; s.c.29 Am. 
Rep. 80. 

1 Field on Dam., § 762; Andrews v. 
Marris,1 Q. B. (Eng.) 3; Dews v. 
Riley, 11 C. B. 431; 20 C. L. C. P. 264; 
Savacool v. Broughton, 5 Wend. 170; 
s. c. 21 Am. Dec. 181; Erskine v. 
Holenback, 14 Wall. 613; Bergin v. 
Hayward, 102 Mass. 414; Hill v. 
Haynes, 54 N. Y. 153; Newbury v. 
Munshower, 29 Ohio St. 617; 8. c. 23 
Am. Rep. 769; Oer v. Box, 22 Minn. 


s.c. 19 Am. Rep.718; O'Shaughnessy 
v. Baxter, 121 Mass. 515. 

2 See Attorney-General v. Mayor of 
Liverpool, 1 My. & Cr. 171; Attorney- 
General 0, gBailiffs of Retford, 3 Id. 
484; Porter v. Purdy, 29 N. Y. 106; 86 
Am. Dec. 283; Van Steenburgh v. 
Bigelow, 3 Wend. 42; Betts v. Bagley, 
12 Pick. 572; Salem v. Railway Co., 
98 Mass. 431; 96 Am. Dec. 650; Ray- 
mond v. Fish, 51 Conn. 80; s.c¢. 50 
Am. Rep. 3; Benjamin v. Wheeler, 15 
Gray, 486; Waldron v. Berry, 51 N. H. 
136. 

3 Schottengen v. Wilson, 48 Mo. 
253. 

4 Supra. 
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The removal was done in accordance with a resolution of a board 
of health, of which the defendants were members, declaring the 
brush to be a nuisance detrimental to the health of the inhabit- 
ants within their jurisdiction; and their authority to act rested 
upon a statute of Connecticut which provides as follows: — 

‘* The justices of the peace and selectmen in each town shall 
constitute a board of health, and have all powers necessary and 
proper for preserving the public health and preventing the 
spreading of malignant diseases therein and may appoint its 
president and such health officers or health committee as it may 
deem expedient, and delegate to them any of its powers, and the 
members present at any meeting convened as the board shall di- 
rect shall be a quorum for business. * * * Such board, or 
such health officers or committee, shall examine into all nuisances 
and sources of filth injurious to the public health, and cause to be 
removed all filth found within the town which in their judgment 
shall endanger the health of the inhabitants, and all expenses for 
such removal shall be paid by the person who placed it there, if 
known, and if not known by the town; and when any such filth 
or nuisance shall be found on any private property, such board 
shall notify the owner or occupant of such property to remove 
the same at his expense, within such time as the bourd shall di- 
rect, and if he shall neglect to remove it he shall be fined not less 
than $20 nor exceeding $100, and pay such expenses and costs as 
the town shall incur by such removal, and after the expiration of 
such time such board shall cause such filth or nuisance forthwith 
to be removed or abated; and such board or such health officer or 
committee as it shall direct, may enter all places, where such 
board shall have just@cause to suspect any such nuisance or causes 
of filth to exist.’’! 

It may be observed that this statute is substantially simi- 
lar to those in various other States. The facts in this case were 
substantially as follows: The small village of Pequonock in the 
town of Gorton, in the State of Connecticut, had been much af- 
flicted with scarlet fever and diphtheria of a malignant character ; 
that some time previous thereto the plaintiff had placed brush in 


1 Gen. State Conn. 258. 
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the bottom of the Pequonock river in the vicinity of the village; 
that the attention of the board of health of the town was called 
to the brush in the river, which had been placed there by the 
plaintiff for the purpose of propagating oysters thereon, as the 
probable source of the diseases or a cause of their aggravation; 
that after an examination the board was unable to determine or 
agree on the question and referred the matter to the State board 
of health, which through its secretary made an examination of 
the matter and reported to the town board that the brush in 
the river with the oysters therein was a nuisance, whereupon the 
town board by resolution declared them to be a nuisance injurious 
to the public health, and ordered them to be removed; which 
after due notice was done by the board. 

In the case certified it was found that ‘‘ neither the brush nor 
oysters nor both combined, were the origin or producing cause 
of the diseases, but it was not determined whether they would 
not have furnished conditions favorable to the spread and contin- 
uance of the diseases, and to making them more malignant than 
they would otherwise have been.”’ 

On these facts and findings, the court held that the defend- 
ants were not liable for damages in removing the brush and 
oysters. The court say: ‘In such cases there is absolute ne- 
cessity for immediate action. There is no time to resort to the 
courts to determine whether the supposed nuisances are so in 
fact, and are destroying life and health in the vicinity. During 
such delay an entire village might become depopulated. * * * 
Life and health are to be preserved at the cost of nuisances. 
The statute does not mean to destroy property which is not in 
fact anuisance, but who shall decide whether# isso? If the board 
of health are to decide at their peril, they will not decide at all. 
They have no greater interest in the matter than others, further 
than to do their duty; but duty hampered by liability for dam- 
ages for errors committed in its discharge, would become a 
motive of very little power.”’ ‘i 

In Salem v. Railway Co.,1 the same doctrine is maintained. 
Referring to the duty of boards and the liability of the 
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members of the board for their official acts, the court say: 
‘«* Their action is intended to be prompt andsummary. They are 

clothed with extraordinary powers for the protection of the com- 

munity from various noxious influences affecting life and health, 

and it is important that their proceedings be embarrassed as little 

as possible by the necessary observance of formalities. * * * 

There are many cases in which the powers of determination and 

action, of a quasi-judicial character, are given to officers intrust- 

ed with duties of a local or municipal administration, by which 

not only the property but the lives of individuals may be affect- 

ed, and which from their nature must be exercised finally and 

conclusively without a hearing, or even a notice, to the parties 
who may be affected. * * * Their determination of ques- 

tions of discretion and judgment in the discharge of their duties 
is undoubtedly in the nature of a judicial decision, and within 

the scope of the powers conferred. And for the purposes for 
which the determination is required to be made, it is conclusive. 

It is not to be impeached or set aside for error or mistake of 
judgment ; nor to be reviewed in the light of new or additional 
facts.”’ 

A doctrine somewhat contrary to that declared in the forego- 
ing cases has been held in others. Thus, in an action for tearing 
down and removing the plaintiff’s livery stable, the defendant 
justified under an ordinance of the town council of the town 
where it was situated, declaring the stable to be a nuisance, and 
ordering it to be sold and removed, and a purchase of the prop- 
erty on the sale made by virtue of such order. It was held that 
the livery stable was not a nuisance per se, and that the matters 
set up were no defense.! 

So, where an ordinance of the town of Eureka, Illinois, de- 
clared all intoxicating liquors kept within the limits of the town 
for sale, or given away as a beverage to be drank within the 
town, a nuisance, and directing the police officers to abate such 
nuisances by removing such liquors beyond the limits of the 
town, and such officers broke open a room in the dwelling house 
of a citizen and seized kegs of beer and whisky and removed 


1 Miller v. Burch, 32 Tex. 208; 5 Am. Rep. 242. 
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them outside the town limits, leaving them in the public high- 


plea of justification under the ordinance having been overruled 
on a writ of error brought by the defendants, the court below 
was sustained. The court, by Lawrence, J., said: — 

** The board of trustees of Eureka had no more power to au- 
thorize their police officers to perform acts of this character 
than they had to authorize them at discretion to assess a fine of 
fifty dollars upon any man whom they might believe to keep 
spirits for sale, and seize his property or person for payment, 
without inquiry before a court, or an opportunity to be heard in 
his own defense. Such proceedings are a violation of the ele- 
mentary principles of our constitution and laws, and it is un- 
necessary to enlarge upon this topic. A man’s property cannot 
be seized except for a violation of law, and whether he has been 
guilty of such violation cannot be left to police officers or con- 
stables to determine.’’ 

It is manifest that in such a case the officers would be respon- 
sible personally for the damage done; and generally, for ultra 
vires acts, though done colore officii.? 

§ 7. Or Municipat ResponsiBiity For Acts OF A Boarp or 
Heattu. —A municipal corporation is not responsible for errors 
in matters of discretion or judgment on the part of its officers 
or constituent board, in making ordinances, rules or regulations, 
or in adopting a plan or system of improvement for it or for any 
omission so to do. They may or may not act in this respect 
without imposing liability for error or neglect upon the corpora- 
tion. The mode and extent of improvements may be prescribed 
by them, if not otherwise provided by statute, and if they do 
not contravene statutory or constitutional provisions; and the 
corporation is not liable to individuals for any defect of the 
plan adopted, or for a failure to adopt a better plan, or to make 
more extensive improvements, unless otherwise provided by 
statute.? In other words, a municipal corporation is not liable for 
injuries resulting from the plan of a public work as distin- 


1 Darst v. People, 51 Ill. 286; s.c. 559; Hill on Torts, 100; Mill v. 
2 Am. Rep. 301. Hawker, L. R. 9 Exch. (Eng.) 309. 
2 See post, § 6; Field’s Ultra Vires, $ Dill. Mun. Corp., §§ 1015, 1016. 


way, and were afterwards indicted and convicted therefor, a 


guis 
gar 
the 
lig 
ual 
pr 
un 
de 
n¢ 
Ww 


BOARDS OF HEALTH. 575 


guished from its mode of execution, except where the plan neces- 
sarily results in the direct invasion of private property.’ But 
the corporation will be liable for injuries caused by the neg- 

ligent and defective construction of improvements in executing 

a plan adopted by the constituent board, by which an individ- 

ual sustains damage, the same as in case of negligence of a 

private corporation, or of an individual. If improvements are 

undertaken under a prescribed plan, and there is negligent and 

defective execution of the same, or it is done in a negligent man- 

ner, or there is neglect to keep them in repair, the corporation 

would be liable for damages resulting therefrom.? — 

A municipal corporation is liable for an act which would make 
an individual liable in damages, provided such act is done by the 
authority of the corporation, or of a branch of its government 
invested with jurisdiction to act for the corporation upon the 
subject to which the particular act relates, or if, after the act has 
been done, it has been ratified by the corporation or by its au- 
thorized constituent board or officers, provided it be within the 
scope of its corporate powers.* Where it becomes incumbent 
upon a municipal corporation, through its consistent body, or 
its officer, to appoint some person to discharge a public duty, 
having no special reference to the duties or functions of the 
municipality, and in which it has no particular interest and de- 
rives no peculiar benefit, other than that which inures to the 
public in general, such person is not in a legal sense an agent of 
the corporation, and it would not be responsible for his acts,— 

for his misfeasances or non-feasances, unless the statute imposes 


1 Detroit v. Beekman, 34 Mich. 2 Clarance v. Auburn, 66 N. Y. 334; 


125; s.c. 22 Am. Rep. 507; Mills 
v. Brooklyn, 32 N. Y. 489; Carr v. 
Northern Liberties, 35 Pa. St. 324; 
s. c. 78 Am. Dec. 342; Child v. Boston, 
4 Allen, 41; s. c. 81 Am. Dec. 680; 
Cincinnati v. Penny, 21 Ohio St. 499; 
s.c. 8 Am. Rep. 73; Van Pelt v. 
Davenport, 42 Ia. 308; s. c. 20 Am. 
Dec. 622; Rowe v. Portsmouth, 56 
N. H. 291; s. c. 22 Am. Rep. 464; 
Merrifield v. Worcester, 110 Mass. 216; 
s.c. 14 Am. Rep. 592. 


Alton v. Hope, 68 Ill. 167; Chicago v. 
Robbins, 2 Black (U. 8), 418; Murphy 
v. Lowell, 124 Mass. 324. 

3 Selden v. Kalamazoo,24 Mich, 383 ; 
Thayer v. Boston, 19 Pick.511; Lee z. 
Sandy Hill, 40 N. Y. 442; Allen v. De- 
catur, 23 Ill. 332; Nichols v. Boston, 
98 Mass. 89; Rochester White Lead 
Co. wv. Rochester, 3 N. Y. 465; De- 
troit v. Corey, 9 Mich. 165; Clark 
Washington, 12 Wheat, 40. 
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such liability. This rule applies to officers and members of a 
fire department, commissioners of charities, boards of health, 
police officers and the like, appointed by the constituent board as 
provided by law. 

Thus, where a quantity of rags was destroyed by order of the 
board of health of the city of Rochester, on the ground that 
they constituted a nuisance detrimental to the public health, in 
an action against the city to recover therefor, it was held that 
the board of health was not an agent of the municipality, and 
that the city was not responsible for its acts.! 

And where the action was brought against the city of Hyde 
Park for the wrongful seizure of a dwelling house of the plaint- 
iff, by the board of health of the city, and its use by the board 
as a hospital, it was held that the board was not the agent of the 
defendant, and that the city was not responsible therefor.” 

So, where the action was brought by the owner of a vessel 
against the city of Rockland, Maine, to recover damages for the 
unwarranted seizure of the vessel for quarantine purposes, by 
order of the board of health of that city, and injury thereto by a 
fire caused by the negligence of the agents of said board, it was 
held that the board of health did not act as agents of the city, 
and that the latter was not liable for the damages.’ 


1 Bamber v. Rochester, 63 How. Pr. Rep. 196, for injury by a fire engine; 


103; s. c. 26 Hun, 587; affirmed, 97 N. 
Y. 625. 

2 Spring v. Hyde Park, 137 Mass. 
554; s. c.50 Am. Rep. 334. See Dooley 
v. Kansas City, 32 Mo. 444; s. c. 52 
Am. Rep. 380. 

3 Mitchell ». Rockland, 41 Me. 363; 
s.c. 66 Am. Dec. 252; 45 Me. 505; 52 
Za.118. See also Maximilian v. New 
York City, 62 N. Y. 160; s. c. 20 Am. 
Rep. 468; Hill v. Boston, 122 Mass. 
344; s. c. 23 Am. Rep. 332, action for 
injury caused by defective stairs ina 
public school building; Eastman v. 
Meredith, 36 N. H. 284; s. c. 72 Am. 
Dec. 302, action for injury caused by a 
defective floor in a town hall; Fisher 
v. Boston, 104 Mass. 87; s. c. 6 Am. 


Rowe v. Portsmouth, 56 N. H. 291; 
c. 22 Am. Rep. 464; Wheeler v. Cincin- 
nati, 19 Ohio St. 19; s.c. 2 Am. Rep. 
368, action for injury from defective 
fire department; Hayes v. Oshkosh, 33 
Wis. 314; s. c. 14 Am. Rep. 760, for 
property destroyed by fire engine; 
Smith v. Philadelphia, 81 Pa. St. 38; 
8. c. 22 Am. Rep. 731, for loss of water 
by freezing of pipes; Ogg v. Lansing, 
35 Ia. 495; s.c. 14 Am. Rep. 499, for 
small-pox infection through negli« 
gence of board of health; Buckmeyer 
v. Evansville, 29 Ind. 187; Richmond 
v. Long, 17 Gratt. 375; Welch v. Rute 
land, 56 Vt. 228; s. c.48 Am. Rep. 762, 
for negligence of fire department; 
Findley v. Salem, 137 Mass. 171; s. c. 


( 
pu 
ele 
ut 
bu 
tu 
ar 
fic 
be 
Ww 


BOARDS OF HEALTH. 577 


Of the responsibility of a municipal corporation for the acts of 
public agents in such cases, Mr. Dillon says: ‘If they are 
elected or appointed by the corporation in obedience to the stat- 
ute to perform a public service not peculiarly local or corporate, 
but because this mode has been deemed expedient by the legisla- 
ture in the distribution of the powers of the government, if they 
are independent of the corporation as to the tenure of their of- 
fice and the manner of discharging their duties, they are not to 
be regarded as the servants or agents of the corporation for 
whose acts or negligence it is impliedly liable, but as public or 
State officers with such powers and duties as the statute confers 
upon them, and the doctrine of respondeat superior is not appli 
cable.’’ } 

Boards of health, as we have seen, are of this class. 

§ 8. Or Restraint oF Boarps oF HEALTH By INJUNCTION : — 
The office of the writ of injunction is to restrain future in- 
jury; and it issues only where it appears to the court that with- 
out restraint by injunction irreparable injury will be done to the 
party applying for it, and that in order to protect his rights 
there is urgent necessity for the restraint, and there is no other 
speedy and adequate remedy. 

It is an appropriate remedy in such a case against public offi- 
cers and corporations as well as individuals. And it would be 
especially appropriate where a municipal corporation, or a board 
of health, however organized, is wrongfully proceeding to abate 
an alleged nuisance, or to injure or destroy the property of an 
individual as a nuisance when it is not so in law or in fact. We 
have already consided the subject of the authority of boards of 
health to determine the question of nuisance, and to abate nui- 
sances.?, And when their proceedings in this respect are un- 


50 Am. Rep. 289; Condit v. Mayer, 32 N. J. L. 394; Sage v. Brooklyn, 89 


46 N. J. L. 157; Smith v. Rochester, 
92 N. Y. 463; s. c, 44 Am. Rep. 
393; Finch v. Board, etc., 30 Ohio 
St. 57; s. c. 27 Am. Dec. 414; 
. Sullivan v. Boston, 126 Mass. 540; 
Winbegler v. Los Angeles, 45 Cal. 36; 
Pittsburgh v. Grier, 22 Pa. St. 54; s.c. 
60 Am. Rep. 65; Pray v. Jersey City, 


N. Y. 209; Wilcox v. Chicago, 107 Ill. 
334; s.c.47 Am. Rep. 434; Hafford v. 
New Bedford, 82 Mass. (16 Gray) 297, 
for injury by careless use of a hose 
carriage. 

1 Dill on Mun. Corp., § 772. 

2 See ante, § 4. 
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warranted, unreasonable or oppressive, or clearly transcend 
the powers conferred upon them, injunction would be an appro- 
priate remedy as in other cases.) 

In general, it may be said that writs of injunction will issue to 
restrain public officers, or boards, where they are proceeding 
wrongfully to do an act, though under color of office and a claim 
of right.2 In Rogers v. Barker* the action was to restrain 
the defendants by injunction from proceeding or acting upon 
certain resolutions passed by them as the board of health of a 
town, for the removal of a dam constructed across a river, as 
constituting a nuisance by damming the water, and productive of 
conditions inimical to the public health. The resolution referred 
to was as follows: ‘‘ Resolved that in the opinion of this board 
the damming of the water in Mamaroneck river is a dangerous 
nuisance, and detrimental to the health of the inhabitants of the 
town of Mamaroneck, and by authority vested in this board it 
does hereby order and determine the removal within three days 
from the date of this notice of all such nuisances.’’ Notice. of 


the proceeding and a copy of the resolutions were served upon 


the plaintiff. 

The injunction was sustained on appeal. Brown, J., observ- 
ing: ‘* If this board of health have authority and jurisdiction to 
determine the fact of nuisance and to order its suppression and 
removal, they should be required to state in their adjudication 
what the nuisance is — whether the dam itself or the waters above 
the dam, and if the latter how much of the structure shall be 
removed in order to dissipate and disperse the obnoxious waters; 


1 See Dill. on Mun. Corp. (3d ed.), 


§ 379; Yates v. Milwaukee, 10 Wall. 
497; Coe v. Board of Health, 47 Barb. 
64; Sequine v. Board of Health, 31 
How. Pr. 398. 

2 People v. Canal Board, 55 N. Y. 
390; Greene v. Munford, 5R. I. 472; 
73 Am. Dec. 79; Darby v. Comptroller, 
8 Blatch. (C. C.) 170; New London v, 
Brainard, 22 Conn. 553; Varick v. New 
York City, 4 Johns. Ch. 53; Attorney- 
General v. Liverpool, 1 My. & Cr. 171; 
Attorney-General v. Forbes, 2 Id. 123; 


Devereau v. Detroit, Harr. Ch. (Mich.) 
98; Holland v. Baltimore, 11 Md. 186; 
s. c. 69 Am. Dec. 186, and note; Rogers 
v. Baker, 31 Barb. 447; Cooper v. Board 
of Health, 32 How. Pr. 107; Lake 
View v. Cemetery Co. 70 Ill. 191; s.c¢., 
22 Am. Dec. 191; People v. Walker, 9 
Mich. 328; Ziques v. Bujac, 7 La. An. 
498; Davis v. Am. Soc. for Prev. of 
Cruelty to Animals, 75 N. Y. 362; Bab- 
cock v. Buffalo, 56 Id. 268; People wv. 
Negus, 90 Jd, 402. 
3 Supra. 
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and especially should the order or adjudication designate the 
particular dam or obstruction which they design shall be taken 
away. * * * The rights of property do not, certainly, de- 
pend upon proceedings so vague, indefinite and uncertain as 
these. * * * If the power asserted in the defendant’s reso- 
lution really exists, and can be applied to the removal and de- 
struction of property like that described in the complaint in this 
action, it is a power that must be exercised in subordination to 
the judicial authority of the State, and subject to be suspended 
or held in abeyance by order of a court having jurisdiction of 
the subject, whenever the principal facts upon which its exer- 
cise depends are put in controversy and rendered doubtful, until 
they are established by due course of law.’’ 
G. W. Fievp. 
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A QUESTION OF RATIFICATION. 


Tt is a general rule in the law of agency that the subsequent 
ratification by a principal of an unauthorized act of his agent is 
equivalent to a prior authorization, in accordance with the maxim 
omnis ratihabitio retrotrahityr et mandato priori aequiparatur. 
The effect of this rule is, certainly so far as the liability of the 
principal is concerned, that the principal who ratifies with full 
knowledge of the facts is bound to the same extent and in the 
same manner that he would have been had he previously author- 
ized the act. The reason for this liability is apparent and the re- 
sult is just. 

When, however, the proposition is reversed, and the question 
arises, What rights against the other party does the principal ac- 
quire by the ratification, different considerations obviously apply. 


In treating this question in his recent work on agency,' the 
writer said : 


**Asa rule the obligations of a contract must be mutual,— 
both parties must be bound or neither. Hence if the con- 
tract made by the agent was not binding upon the principal 
because of the agent’s want of authority, the contract lacks this 
element of mutuality, and the principal not being bound the other 
party is free also. 

‘** The principal, however, as has been seen, may by his subse- 
quent affirmance become bound by the contract, but it is obvious 
that unléss the other party has expressly agreed to that effect, it 
cannot rest with the principal] alone to bind the other party also 
to thecontract. That canbe done only by some act on the part of 
the other party signifying his present consent tobe bound. His at- 
tempt to enforce the contract against the principal upon the basis 
of the latter’s affirmance of it, or his acceptance of the principal’s 
performance of it, would be such an act, and, as in the case of 


2 Mechem on Agency, § 179. 
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the principal, if he elects to avail himself of the benefits, he must 
also assume the obligations. 

‘¢ The principal, therefore, when the other party thus evinces his 
affirmance of the contract, is invested with all the rights against 
such other party which the contract confers, and may enforce its 
performance in the same manner as though it had been originally 
made with him in person. But in the absence of this affirmance 
by the other party, the principal cannot, while the contract re- 
mains purely executory, by hisaffirmance alone, create obligations 
in his behalf against the other party.”’ 

As an illustration of this rule, but not as the rule itself, he 
further said: ‘* Thus, if an agent, without authority, enter into 
a contract with another by which, on account of such lack of 
authority the alleged principal is not bound, the principal cannot, 
when he afterwards finds that the contract is advantageous to him, 
affirm the contract so made and compel the other party to per- 
form it on his part.”’ 

In support of the rule and this illustration, the writer cited 
Dodge v. Hopkins,’ Atlee v. Bartholomew,*®. and Townsend v. 
Corning.’ 

In Dodge v. Hopkins a person assuming to act as plaintiff’s 
agent, had, without sufficient authority, entered into a contract 
with defendant, by which the plaintiff agreed to sell to defendant 
and defendant agreed to purchase of plaintiff certain real estate 
and to pay therefor certain sums of money. Plaintiff seeking to 
enforce the contract, brought an action against the defendant to 
recover certain installments of the purchase price which defendant 
had refused to pay. Defendant resistedupon the ground that as the 
contract, owing to the agent’s lack of authority, did not bind the 
plaintiff to sell, the defendant was not bound to purchase. The 
court found that the agent’s authority was insufficient, and there- 
upon Dixon, C. J., said: ‘*We are next to ascertain the effect of 

’ this want of authority upon the rights of the defendant. It is 
very clear, in the present condition of the case, that the plaintiff 
was not bound by the contract, and that he was at liberty to re- 


1 Idem. 3 69 Wis. 43; 5 Am. St. Rep. 103; 38 
214 Wis. 630. N. W. Rep. 110. 


4 23 Wend. (N. Y.) 435, 440. 
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pudiate it at any time before it had actually received his sanction. 
Was the defendant bound? And if he was not, could the plaint- 
iff by his sole act of ratification make the contract obligatory 
upon him? We answer both these questions in the negative. 
The covenants were mutual — those of the defendant for the pay- 
ment of money being in consideration of that of the plaintiff for 
the conveyance of the lands. The intention of the parties was 
that they should be mutually bound — that each should execute 
the instrument so that the other could set it up as a binding con- 
tract against him, at law as well as in equity, from the moment 
of its execution. In such cases it is well settled both on princi- 
ple and authority, that if either party neglects or refuses to bind 
himself, the instrument is void for want of mutuality, and the 
party who is not bound cannot avail himself of it as obligatory 
upon the other.} 

‘** The same authorities also show that where the instrument is 
thus void in its inception, no subsequent act of the party who 
has neglected to execute it can render it obligatory upon the party 
who did execute, without his assent. The opinion of Judge 
Bronson in the first named case is a conclusive answer to all 
arguments to be drawn from the subsequent ratification of the 
party who was not originally bound. In that case, as in this, the 
vendors had failed to bind themselves by the agreement. He 
says: ‘It would be most extraordinary if the vendors could wait 
and speculate upon the market, and then abandon or set up the 
contract as their own interests might dictate. But without any 
reference to prices and whether the delay was long or short, if 
this was not the deed of the vendee at the time it was signed by 
himself and Baldwin (the agent), it is impossible that the ven- 
dors, by any subsequent act of their own without his assent 
could make it his deed. There is, I think, no principle in the 
law which will sanction such a doctrine.’ The only point in 
which the facts in that case differ materially from those here 
presented, is, that no part of the purchase money was advanced 
to the agent. But that circumstance cannot vary the application 
of the principle. The payment of the money to the agent did 


1 Citing Townsend v. Corning, 23 Wend, 485; Townsend v. Hubbard, 4 Hill 
(N. Y.), 851 and cases there cited. 
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not affect the validity of the contract, or make it binding upon 
the plaintiff. He was at liberty to reject the money, and his ac- 
ceptance of it was an act of ratification with which the defendant 
was in no way connected, and which, although it might bind him, 
imposed no obligation upon the defendant until he actually as- 
sented to it. It required the assent of both parties to give the 
contract any vitality or force. 
‘*T am well aware that there are dicta and observations to be 
found in the books, which, if taken literally, would overthrow 
the doctrine of the cases to which I have referred. It is said in 
Lawrence v. Taylor,! that ‘ such adoptive authority relates back 
to the time of the transaction, and is deemed in law the same to 
all purposes as if it had been given before.” And in Newton v. 
Bronson? the court says: ‘ That a subsequent ratification is 
equally effectual as an original authority, is well settled.’ Such 
expressions are no doubt of frequent occurrence, and although 
they display too much carelessness in the use of language, yet if 
they are understood as applicable only to the cases in which they 
occur, they may be considered as a correct statement of the law. 
The inaccuracy consists in not properly distinguishing between 
those cases where the subsequent act of ratification is put forth 
as the foundation of aright in favor of the party who has ratified, 
and those where it is made the basis of a demand against him. 
There is a broad and manifest difference between a case in which 
a party seeks to avail himself, by subsequent assent, of the un- 
authorized act of his own agent, in order to enforce a claim 
against a third person, and the case of a party acquiring an in- 
choate right against a principal, by an unauthorized act of his 
agent, to which validity is afterwards given by the assent or 
recognition of the principal.? The principal in such a case may, 
by his subsequent assent, bind himself, but if the contract be 
executory, he cannot bind the other party. The latter may, if 
he choose, avail himself of such assent against the principal, 
which if he does, the contract, by virtue of such mutual rati- 
fication, becomes mutually obligatory. There are many cases 
where the acts of parties, though unavailable for their own bene- 


1 6 Hill (N. Y.), 113. 
2 3 Kern. (N. Y.) 594; 67 Am. Dec. 87. 


3 Citing Paley on Agency, 192, note. 
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fit, may be used against them. Itis upon this obvious distinction, 
I apprehend, that the decisions which I have cited are to be sus- 
tained. Lawrence v. Taylor and Newton v. Bronson were both 
actions in which the adverse party claimed rights through the 
ageucy of individuals whose acts had been subsequently ratified. 
And the authorities cited in support of the proposition laid down 
in the last case! will, when examined, be found to have been 
cases where the subsequent assent was employed against the 
persons who had given it and taken the benefit of the contract.’’ 

The same rule was applied in a similar case, Atlee v. Bar- 
tholomew,’ which subsequently arose in the same court. The 
court, referring to the cases already noticed and to another in 
their own State® say: ‘* Where the plaintiffs were not bound 
by the contract when it was entered into by one claiming to be 
their agent, but who in fact was not such agent and had no 
power to bind them, they cannot afterwards, when they find the 
contract is advantageous to them, affirm the contract made on 
their behalf by such unauthorized person, and compel the other 
party to perform it on his part.’’ 

In a note to the re-report of this case in the American State 
Reports,‘ the learned editor of that series reviews the cases, and, 
while admitting that the rule given in the treatise of the present 
writer is supported by the cases cited, asserts that the weight of 
authority supports the opposite rule as stated in Andrews v. 
Z&tna Life Insurance Company,’ that ‘ the principal, upon be- 
ing informed of an act of an agent in excess of his authority, 
has the right to elect whether he will adopt the unauthorized act 
or not, and so long as the condition of the parties is unchanged, 
he cannot be prevented from such adoption because the other 
party to the contract may for any reason prefer to treat the con- 
tract as invalid, and his election, once made, is irrevocable ;’’ 
and that the present writer ‘*must have stated his conclusion 


1 Weed v. Carpenter, 4 Wend. 219; 2 69 Wis. 43; 5 Am. St. Rep. 103; 33 
Episcopal Society v. Episcopal Church, N. W. Rep. 110. 

1 Pick. 872; Corning v. Southland, 8 8 Lowber v. Connit, 36 Wis. 183. 
Hill, 552; Moss v. Rossie Lead Mining 45 Am. St. Rep. 103. 

Co., 5 Id. 187; Clark v. Van Riems- 5 92 N. Y. 596. 

dyk, 9 Cranch, 153, and Willinks v. 

Hollingsworth, 6 Wheat 241. 


— 


| 
584 
wit 
v. 
dr 
of 
be 
th 
ru 
th 
rl 
rl 
Pp 
1] 
i 


A QUESTION OF RATIFICATION. 585 


with more diffidence if he had considered the cases of Maclean 
v. Dunn,! Soames v. Spencer,? Hammond v. Hannin,’ and An- 
drews v. Aitna Life Insurance Company * as well as the opinions 
of certain text-writers.”’ 

These cases, however, had not escaped attention, and will all 
be found cited in their proper places; but, in the writer’s opinion, 
they do not, so far as they are pertinent at all, conflict with the 
rule given, but, rather, coincide with it. It is unnecessary to say 
that the writer has no pride of opinion in seeking to sustain the 
rule given by him, but desires simply to ascertain what the true 
rule is, that he may state it correctly in future editions if the 
present statement is not accurate. With this purpose in view 
then, it may be profitable to examine the four cases referred to 
in order to discover what the rule established by them really is. 

It must be kept in mind constantly that the question is not now 
as to the liability of the principal to the other party based upon 
the alleged ratification; but rather as to the rights of the princi- 
pal against the other party based upon the principal’s own ratifi- 
cation of his agent’s unauthorized act. 

With this distinction in view, it will be seen that one of these 
four cases, Maclean v. Dunn‘ is not in point at all. There an 
action was brought by Maclean against Dunn and others to re- 
cover damages for the latter’s refusal to accept and pay for cer- 
tain goods which plaintiff alleged they had agreed to buy of him 
through their broker, one Ebsworth. It was contended on the 
part of defendants, among other points, that Ebsworth had no 
authority from Dunn to bind him to the contract. The plaintiff 
relied upon and established a ratification of the contract by Dunn, 
and the latter was therefore held liable upon the well established 
maxim that, as against the principal, and this will be seen to be 
such a case, ominis ratihabito retrotrahitur et mandato priort 
aequiparatur. 

Soames v. Spencer,® however, is directly in point. There 
Soames and Tennant were jointly interested in a cargo of oil to 
arrive. Before the arrival of the ship, Soames, without the 


1 4 Bing. 722. 4 92 N. Y. 596, 
2 1 Dowl. & Ry. 32. 5 4 Bing. 722 (1828). 
3 21 Mich. 374; 4 Am. Rep. 490. ® 1 Dowl. & Ry. 82 (1822). 
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knowledge or authority of Tennant, agreed through a broker to 
sell the oil to the defendants. As soon as Tennant learned of 
the agreement he dissented from it as having been made without 
his authority, and endeavored to prevail upon defendants to re- 
lease him from it, but they declined, saying that they would hold 
him and Soames to it. Tennant then acquiesced, saying that the 
oil must be delivered, and each party considered himself bound 
by the contract. Whenthe ship arrived the broker saw one of the 
defendants to whom samples of the oil were delivered and by 
him accepted. Some days later, the defendants refused to be 
bound by the contract, and Soames and Tennant sued them. 
The defendants, in addition to questions based upon the statute 
of frauds, contended that the contract was not binding on Ten- 
nant ‘* who was no party to and gave no authority to enter into 
it,’’ and that ‘* the subsequent ratification of it by Tennant can- 
not make that a complete contract in writing which was originally 
defective.’’ The plaintiff recovered and the defendants removed 
the case to the King’s Bench. In a brief opinion Abbott, C.J., 
says: ** The case turns upon the question whether the original 
contract was ratified by Tennant. He was no party to it at first, 
and, in fact, afterward repudiated it, but in the result he assents 
to it, and says, ‘ then the oil must be delivered.’ It is then un- 
derstood by all parties that it is to be a binding contract. This 
is in the month of September. In January the oil arrives, and 
then the defendants, acting upon the contract, take samples and 
it is not until the very last moment, when the prompt is about to 
expire, that they make any objection. The jury asked me, 
whether, in point of law, they might find a verdict for the 
plaintiffs? I said that in my opinion a subsequent ratification of 
a contract is equivalent to a prior authority ; and I told them 
that if they thought Tennant did ratify the contract, and that 
with the knowledge of the defendants, and they acceded to it, it 
was too late for them to say, at any after time, that they were 
not bound by the contract. That is the way I left the case to 
the jury. They found for the plaintiff, and 1 think they came 
to a just conclusion.’’ Bayley and Holroyd, JJ., concurred. 
As will be seen at once, this is an action in which the princi- 
pal relies to sustain his case upon his own ratification of his 
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agent’s unauthorized act, but there is also this distinguishing 
feature that the defendants, after being informed of the lack of 
authority and being requested to release the principal, refused 
to do so, announcing their determination to hold him to it, to 
which the principal then accedes. They also accept samples and 
all parties consider it a binding contract. Here is clearly, as the 
chief justice found, their assent to the principal’s ratification 
which brings it within the rule stated by the writer that there 
must be ‘* some act on the part of the other party signifying his 
present consent to be bound.’’ The case certainly cannot be 
considered an authority for the broad statement that the princi- 
pal, by a subsequent ratification against the will of the other 
party, acquires the same rights which he would have acquired if 
the contract had been previously duly authorized. 

Hammond v. Hannin? is also in point. There Hammond had 
entered into a contract with Hannin to sell to the latter a piece 
of land. Hannin executed the contract by an agent whose 
authority was insufficient. Hannin took possession of the land, 
paid to Hammond most of the purchase price and, tendering 
the balance, demanded the deed agreed upon. Hammond refused 
to execute the deed on account of defects in his own title, and 
Hannin brought an action against him to recover damages for 
the breach of his contract to convey. 

Here, again, as will be seen, the principal was the plaintiff. 
The defendant contended, inéer alia, that there was not sufficient 
evidence of the authority of plaintiff's agent to sign, but the 
court held, and properly, that plaintiff's payment of the pur- 
chase price and entry upon the land were a sufficient ratification. 
Here, also, was something more than a mere ratification by the 
principal. The contract was no longer purely executory. The 
principal had performed on his part and the defendant had ac- 
cepted his performance. The case is, therefore, within the rule 
stated by the writer. 

Andrews v. Aitna Life Insurance Company ? is the remaining 
case. The facts here are somewhat more complicated. The 
plaintiff desired non-forfeitable life insurance, and obtained 


1 21 Mich. 874; 4 Am. Rep. 490 (1870). 292 N. Y. 596 (1883). 
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from an agent of the defendant certain policies each containing 
a special clause that it should be ‘* good at any time after three 
payments for its equitable value.’’ He paid more than three 
payments and then, concluding not to carry the policies longer, 
demanded in cash their equitable value and began an action to 


recover it. Before the company had answered, its secretary — 


wrote to plaintiff stating that the company had but recently be- 
come aware that this clause was in the policies and that the 
agent who inserted it had no authority to do so, but stating 
further that the company would not insist upon that point and 
would perform the contract. The company, however, claimed 
that even under this clause the plaintiff was not entitled to 
acash surrender value as he claimed, but simply to the equitable 
value in insurance. The plaintiff pressed the case and the de- 
fendant put in its answer in which it denied the authority of the 
agent to insert the clause in question but again averred its 
willingness to perform and set up the plaintiff's outstanding 
notes for premiums as counter-claims. At the first term that the 
case was set for trial, the defendant was not ready and sought a 
continuance which it obtained only upon paying costs to the 
plaintiff.1_ Afterwards the plaintiff, having evidently become 
convinced that he could not, as was afterwards held, recover a 
cash value even if the clause was authorized, discontinued his 
action. He then began an action to recover the premiums 
already paid upon the ground that as the clause in question was 
the inducement to him to take the policies and as the company 
had asserted that the clause was unauthorized, the minds of the 
parties had never met, there was no contract, and the money 
paid as premiums had been paid without consideration. The 
company, in its defenses, replied that, while the clause was 
originally unauthorized it had subsequently ratified it and 
asserted its willingness to be bound by it; that with knowledge 
of this ratification the plaintiff had pressed his first case for 
trial and had compelled the defendant to pay costs on the con- 
tinuance, and that as the clause had thus been ratified, there was 
no failure of consideration and hence the premiums could not be 


1 See same case, 85 N. Y. 334. 
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recovered. Plaintiff replied that as the company had at first 
asserted that the clause was unauthorized, it was now estopped 
to assert that it had become binding by ratification. The trial 
court so held, and the plaintiff had judgment. The Court of 
Appeals held that there was no estoppel and reserved the judg- 
ment. On a second trial, the defendant had judgment, and 
this the Court of Appeals affirmed.? 

In holding that the ratification was complete and effectual to 
prevent a failure of consideration, the Court of Appeals lays 
down the rule above quoted and approved by the editor of the 
American State Reports, that ‘‘ the principal, upon being in- 
formed of an act of an agent in excess of his authority, has the 
right to elect whether he will adopt the unauthorized act or not, 
and so long as the condition of the parties is unchanged, he can- 
not be prevented from such adoption because the other party to 
the contract may for any reason prefer to treat the contract as 
invalid, and his election, once made, is irrevocable.’’ 

It will be seen that while the action here was against the prin- 
cipal in form, he sought to avail himself in his defense of his own 
ratification of the unauthorized act of his agent. But it is also 
evident that the plaintiff, with knowledge that the principal 
claimed that the act was unauthorized but yet was willing to 
perform it, had, in the first suit, attempted to hold the principal 
to the contract and thereby assented to be bound by it himself. 
The result reached in this case was undoubtedly correct, but 
this statement of the rule is broader than the facts will warrant. 
The case seems to the writer to fall within the rule given by him 
in his text and not to be in conflict with it. 

The learned editor of the American State Reports likens the 
ease to contracts creating an option, but the analogy is not ap- 
parent to the writer. Unilateral or option contracts may, un- 
questionably, be made, but there such is the intention of the 
parties. Here there is no such intention. The other party 
does not suppose that he is granting an option, but he expects 
and understands that the contract imposes mutual obligations, 
and that the principal may not only enforce the contract against 


1 85 Y. 334. 292 N. Y. 596. 
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him, but that he has also a valid contract against the principal. 
If the fact is otherwise, there is no meeting of the minds and 
therefore no contract. 

The reasoning of Chief Justice Dixon, as applied to the facts 
in question, seems to the writer to be unanswerable and the re- 
sult reached to be just and reasonable. 


FLoyp R. Mecuem. 
DETROIT, MICHIGAN. 


4 
q qui 
hin 
pe 
be 
sig 
rul 
co! 
m: 
de 
is 
q d 
tl 
Pp 
il 
€ 
k 
| 


WARNING TO WORKMEN OF DANGER. 


WARNING TO WORKMEN OF DANGER. 


The case of a laborer who is engaged in doing work which re- 
quires him to occupy a position of possible danger, and in doing 
which he becomes accustomed to rely upon a signal being given 
him when the danger is imminent, presents questions which are 
peculiar to this class of cases; and when such a workman has 
been injured by the failure of others to give such customary 
signals, nice distinctions are necessary in applying the proper 
rules of law to the case. If, in such a case, the possible danger 
comes from some person or corporation other than the work- 
man’s immediate employer, the difficulty of distinguishing the 
principles of law properly applicable to the case is enhanced. 
Questions of this character were presented in two cases lately 
decided by the Supreme Court of Minnesota. The principal 
issues in both these cases were, negligence on the part of the 
defendant by whose machinery and appliances personal injury to 
the plaintiff had been caused, and contributory negligence on the 
part of the plaintiff in not observing his own danger and guard- 
ing himself against the injury. In Zrickson v. Railway Com- 
pany, the plaintiff was one of a number of laborers in the 
employment of an independent contractor who was grading a 
side-track for the railway company, parallel with and near to its 
main track; and plaintiff’s work was to shovel dirt in loading 
and unloading the dump cars, which were loaded at one point, 
and then hauled by teams, on a temporary or work track, laid 
on the new grade, to another point where they were unloaded. 
This side-track grade and the temporary track upon it were so 
near to the railway company’s main track, that when the work- 
men were engaged in unloading the dump cars, they were neces- 
sarily liable to be struck by passing trains on the main track. 
While this work was going on, it was the uniform custom of the 


1 43 Northwestern Reporter, 332. 
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men operating the trains of the railway company, on approach- 
ing the place where plaintiff and his co-laborers were at work, 
to give signals of warning to the men so at work, by blowing a 
whistle or ringing a bell. The workmen could see approaching 
trains for some distance, and the engineer and fireman on the 
trains could also easily see the workmen for some distance. On 
the occasion in question, while the workmen were engaged un- 
loading dump cars, a train approached on the main track, and 
without giving the usual signal, though decreasing its speed 
somewhat ; and the plaintiff Erickson not having time, after the 
train was discovered, to escape, was struck and seriously in- 
jured, probably by the projecting step of a passenger coach. 
There was evidence in the case tending and perhaps sufficient to 
show that neither of the usual signals from the approaching train 
was given on this occasion. 

Upon the questions now under consideration, the instruction 
of the court to the jury was as follows :— 

‘¢ The plaintiff had a right and license to be along the de- 
fendant’s track, where work was necessary to be done, and as 
such was not necessarily bound to keep a constant lookout for 
approaching danger. He was there lawfully, and as such the 
defendant owed him active vigilance and care, and plaintiff hada 
right to rely upon defendant’s diligence to protect him; and it 
is for you to say if plaintiff might under all the circumstances 
rely on being given timely warning of approaching trains.”’ 
Further: * Plaintiff was rightfully at work near the track. It 
was defendant’s employes’ duty to keep a vigilant lookout for 
him. If they knew thereof, and failed to do so, it is negli- 
gence.”’ 

These instructions were approved by the appellate court, the 
further rulings of, which on the subject were as follows: — 

‘‘ Although in the employment of a contractor, and not of de- 
fendant, the plaintiff was lawfully at work along defendant’s 
railroad, with its knowledge, and by its authority. The charac- 
ter of his work was such that, under the facts, it owed him the 
duty of active vigilance to the extent of giving him signals, by 
way of warning of approaching trains, and he had a right to 
rely on its doing this, instead of keeping a constant lookout for 
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himself, at least in view of the fact that the company had 
adopted and practiced the custom of giving such warnings, and 
which he had every reason to suppose would be continued. Had 
plaintiff been employed by the defendant itself to work on its 
track, there probably would have been no question raised that 
defendant would have owed him this duty of active vigilance, 
and that he would have had the right to become engrossed in his 
work to such an extent as not to notice the approach of trains, 
and to rely upon the performance by the defendant of its duty 
to give him signals to warn him of the fact. But it can make 
no difference in principle whether a person be at work immedi- 
ately upon the track or so near it as to be struck by passing 
trains. Neither does this duty depend, as appellant seems to 
claim, upon the fact that the person is a servant of the company, 
and the employes running the trains his fellow-servants. It isa 
duty growing out of the fact that he is lawfully working there 
under the authority and with the knowledge of the company, 
and depends upon the general principles of law requiring the © 
exercise of ordinary care not to injure another.” 

It will be seen that in holding in this case that the plaintiff had 
aright to rely upon the accustomed signal being given by the 
defendant, the court was asserting general common law princi- 
ples. The duty of the defendant was said to be, not to give 
some particular signal, but to be active in giving the plaintiff 
such warning as would be sufficient in view of the dangerous 
circumstances surrounding him. The custom of the defendant, 
however, in giving a warning of a particular kind, authorized 
the plaintiff to rely upon receiving a similar one in this instance. 
This is an application of the general principle governing such 
and similar cases, that the degree of duty and the extent or 
measure of diligence which the law will require of the person or 
corporation having and using dangerous machinery, will be, on 
any particular occasion and under any particular circumstances, 
commensurate to the danger of injuring another in his life, limb 
or property by such machinery, and such as may be necessary to 
avoid such injury ; to which is added the further duty of not mis- 
leading another by withdrawing or failing to give a signal to which 

the other has, under like circumstances, become accustomed. 
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In the later case of Anderson v. Mill Company,’ the Supreme 
Court of Minnesota reasserted the views expressed in Erickson 
v. Railway Company. In this case the plaintiff, who had been 
injured by reason of the failure of defendant to give a cus- 
tomary signal of danger, claimed the right to rely upon such 
signal, as relieving him from any charge of contributory negli- 
gence in the premises; and the trial court had recognized such 
right on the part of the plaintiff by giving appropriate instruc- 
tions to the jury. The plaintiff was in the employ of a party 
who had contracted to remove from defendant’s mill all the lum- 
ber sawed by defendant, as fast assawed. The sawing was done 
in the second story of the mill, the sawed timbers being allowed 
to slide down to a platform, where. the plaintiff was working; 
and his occupation was to assist in carrying boards from their 
landing place, across the platform, to the end of the mill, where 
they were loaded upon cars, to be conveyed to the piling yard. 
As the facts were found to be, ‘+ the heavy timbers came down the 
slide or chute at irregular intervals, sometimes in rapid succes- 
sion. They were liable to come at any time, and with a momen- 
tum depending upon their size and weight. In order that the 
men below might have warning of their approach, which was, of 
course, with great rapidity, and avoid danger, appellant had 
adopted the precaution of signaling whenever a timber was sent 
down the slide, and this was usually done by a man or boy, who, 
standing at the head of the slide, shouted out or whistled to 
those at work upon the platform. At the time respondent was 
injured he was engaged in carrying the forward end of a board, 
another workman having the other end, across the platform 
from the foot of the apron to a car at the end ofthe mill. He 
was struck by a heavy timber, which had descended with great 
velocity through the slide, and without the usual warning of its 
approach.’’ The appellate court in its opinion says: ‘*The 
duty, in the abstract, of theappellant, to give warning, by signal, 
of the coming of timbers through the slide, is not involved. It 
had selected this method of notifying the men at work upon the 


platform of the coming danger, it had adopted and practiced the 
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custom of giving the warning, and the respondent had every 
reason to suppose such custom would be continued. It was 
negligence for the appellant to omit to give the cautionary sig- 
nal of approaching danger, and it was not negligence for the re- 
spondent, engrossed as he was in his work, to wholly rely upon 
it. This subject has been very fully considered and discussed, 
quite recently in Erickson v. Railway Co.’ The cases are alike 
in all of their essential features.’’ 

It will be seen that the ordinary rules governing the relation 
of master and servant will not alone suffice for the regulation of 
this class of cases, because the relation between the parties here 
is not precisely the same as that of master and servant. Cer- 
tainly such cases present nothing analogous to the principle of 
acceptance by the servant of risks incidental to the master’s busi- 
ness, which exercises so great an influence over cases between 
employer and employe. 

Nor do cases turnihg upon the giving or the failure to give 
statutory signals, such as those required of railway companies at 
highway or street crossings, serve to illustrate these cases. 
There the parties stand before the law at arm’s length, and occupy 
no other relation to each other than this, that each must use all 
proper diligence to avoid collision. The statute raises the particu- 
lar duty to give a certain signal, and thus the general common-law 
rules are either wholly dispensed with, or materially modified. 

Nor do cases where an owner of property allows visitors upon 
his premises where they may be exposed to danger, furnish the 
proper rule. Whether the visitor be a mere licensee, or be upon 
the premises by invitation, and whatever the degree of duty 
which the owner owes to the visitor, it is still true that in the 
cases under consideration, there is a different and possibly a 
higher duty owing from the one party to the other. 

In fact, it seems impossible to draw the proper rule for such 
cases as this from any class of cases not substantially similar upon 
their facts. Examination of the authorities below cited shows, 
however, a very general accord among the courts in holding the 
owner or proprietor of dangerous machinery to a high degree of 
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duty respecting the persons of others who may be brought into a 
situation of possible danger from such machinery, and particu- 
larly with respect to laboring men. 

In Svenson v. Steamship Co.,' the plaintiff was in the employ 
of a lighterman, who was engaged with his workmen in unload- 
ing a steamship of defendant, in which work defendant’s crew 
also had a part. It was a dangerous service. Several bales of 
goods at a time were hoisted by defendant’s crew from the hold 
of the steamship, rolled to the end of a platform, and then drop- 
ped singly to the deck of the lighter on which plaintiff was em- 
ployed. He was seriously hurt by being struck by two successive 
bales of goods. Warning had been usually given by defendant's 
men, but was not given in this instance. 

It was argued in behalf of defendant’s motion for a non-suit, 
as follows: ‘* This state of facts called upon plaintiff fora 
great degree of prudence and carefulness, in avoiding the bales 
which were thrown down. He should noé have relied entirely 
upon the man on the platform singing out. He should have 
used his eyes and ears. Had he used his eyes, he could have 
seen the bales hoisted from the steamer’s hold, and had he used 
his ears, he could have heard the noise of the engine and of the 
ropes and tackle used in hoisting the bales, and thus have 
avoided the injury.’’ 

The court declined to take this view, and held that defendant 
had been negligent, and had violated a legal duty to plaintiff, 
and said: *‘ The evidence was that on any other occasion the 
person on the steamship, before dropping a bale upon the lighter, 
cried out, ‘Stand from under,’ or ‘Look out.’ Such warning 
was omitted when plaintiff received his injury. The plaintiff 
could not see the impending peril, and had a right to wait for the 
accustomed signal, before escaping to a place of safety. There 
was, therefore, no negligence on his part.’’ 

This decision was affirmed by the Court of Appeals without 
any criticism upon the ruling of the lower court, but with the 
remark that the case did not fall within the rule governing em- 
ployer and employe.’ 


11 Jones & S.,33 N. Y. Supr. Ct. 277. #57 N. Y. 108. 
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Gerlach v. Edelmeyer! is a similar case, the plaintiff's 
intestate being an employe of one party engaged in doing 
part of a certain work, in which defendant did the other 
part, and in doing which the intestate was injured by the 
acts of defendant’s employes. The service was a dangerous 
one; it consisted in carrying beams of timber under an elevator 
managed by defendant’s employes. The same rule of duty was 
applied; and it was held that the questions of negligence and 
contributory negligence in the case had been weopesiy ‘submitted 
to the jury. This decision was affirmed by the Court of Ap- 
peals.? 

Another similar case was Coyle v. Pierrepont.’ The plaintiff 
was employed by a stevedore, and was hurt by the negligent 
lowering of a box by the servants of the defendants, who were 
proprietors of the dock. The principle of Svenson v. Steam- 
ship Co. was applied, and judgment for the plaintiff for $500 
was affirmed. 

Two earlier cases in the Minnesota reports illustrate, to a great 
extent, the same principles of law. 

In Carroll v. Ry. Co.,* the plaintiff was the servant of a 
steamboat owner, who was engaged with defendant in the prose- 
eution of certain traffic business. Plaintiff, while assisting in 
that business, was injured by the negligence of defendant, but 
defendant claimed that plaintiff had been guilty of contributory 
negligence. When injured, plaintiff was in a position of danger, 
and he was obliged to act with reference to such danger. The 
court held that under these peculiar circumstances, the 
questions of negligence and contributory negligence were 
for the jury, and refused to set aside a verdict for the 
plaintiff. It was held: ‘*We are of opinion that it was for 
the jury to determine whether the plaintiff had exercised 
reasonable care in placing himself upon the track; whether he 
had in fact notified those in charge of the train of his intention 
to do so, or whether he had taken reasonable care to so notify 
them, and had good reason to believe, and did believe, that they 


1 15 Jones & §S., 47 N. Y. Supr. Ct. 3 37 Hun, 379. 
292. 4 14 Minn. 57 (Gil. 42). 
2 In 88 N. Y. 645. 
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were so notified.’”! Again: ‘‘If he attempted to give notice, 
or used reasonable care to do so, and had good reason to believe, 
and did believe, that those in charge of the train were notified of 
his intention to place himself upon the track, we are of opinion 
that it cannot be laid down asa matter of law that he was guilty 
of negligence, even if those in charge of the train were not in 
fact so notified. Under such circumstances, the question of 
negligence is to be submitted to a jury for their decision.’’? The 
court holds the plaintiff justified in occupying a position of 
danger, providing he has reason to believe that the defendant 
and its employes know the fact that he has found it necessary, in 
the prosecution of the main enterprise, to occupy such dangerous 
position. This principle, applied to the case where a laborer 
assumes a position which entails danger from the irregular move- 
ments of machinery, with the knowledge of the proprietor of 
the machinery, will justify him in expecting to be warned of the 
movements of such machinery. 

Mark v. Railway Co. was twice in the Supreme Court of 
Minnesota.* It was first appealed from an order of the district 
court refusing a new trial, after a verdict for defendant under a 
charge which the appellate court found erroneous; and the second 
time from an order refusing a new trial, after a verdict for 
plaintiff. 

Plaintiff's intestate was engaged in loading lumber fora planing- 
mill, on cars belonging to defendant, at a place where he had to 
carry boards across defendant’s track; the work, which was in 
its very nature dangerous, being thus prosecuted for the conven- 
ience in part of the defendant. Plaintiff was hurt by one of de- 
fendant’s cars, which was being ‘* kicked’’ in as he was carrying 
boards over the track, and was killed. The appellate court, on 
the first appeal, referring to the dangerous character of the serv- 
ice, said: ‘*Itis the duty of defendant to run its cars with 
reference to this state of things, and also with reference to the 
fact that it ran them at irregular times.’’ ¢ 

It was also then held to be a case for the jury both as to negli- 


1 p. 46, 47, § 30 Minn. 493, and 82 Minn. 208. 
2 p. 48. 4 80 Minn, 495. 
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gence andcontributory negligence. The trial court had charged 
the jury in such terms as to deprive the plaintiff of any recovery, 
on the ground of the contributory negligence of his intestate, 
saying as follows: ‘‘ Now, if that were true, —if you should 
find that version to be true, —I should charge you as a proposi- 
tion of law, that that was negligence on his part; that it was a 
careless act for him, no matter what may have been his mental 
condition — though he may have been frightened — the act itself 
would have been a careless act. To attempt torun across a rail- 
road track when there was a car approaching would be careless- 
ness of itself, and it would be contributory negligence which 
would defeat the recovery.’ The appellate court, however, 
held that charge to be erroneous, and justified the act of plaint- 
iff’s intestate in relying upon the performance by the railroad 
company of its legal duty in the premises. 

On the second appeal, the court reaffirmed these views, say- 
ing: ‘*To an employe lawfully upon the track, employed in 
labor, the company often owes a duty of active vigilance. So, 
a person having business with the company in loading or unload- 
ing freight upon the track, has a right to rely upon the com- 
pany’s diligence to protect him. It is true, the deceased did not 
bear either of these relations to the company, yet it is worthy of 
notice, that one of the objects in piling this lumber on defend- 
ant’s land was convenience in loading it on their cars for ship- 
ment. But deceased was not a traveler at a highway crossing, 
nor a trespasser, nor, it seems to us, a mere bare licensee, and 
the rule applicable to either of these classes is not strictly appli- 
cable to him.’’? Again: ‘* The employment of the men who 
were carrying this lumber across the track, was such that they 
might naturally be oblivious to the approach of cars. To look 
down the track for cars every time they crossed the track, per- 
haps as often as once every minute, would be almost physically 
impossible, while their attention was being given to their work. 
There were no especial stated times to look. They might do so 
every minute for half a day or more, and no car approach. All 
tifis must be presumed to have been known to the company. 


1 p. 495, 2 32 Minn. 212. 
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The company never having objected to this, the owners of the 
mill and their employes must be deemed, at the time of this 
accident, to have been in the lawful use of this land for piling 
lumber, and of the track for the purpose of crossing and recross- 
ing to and from it, this being the only means by which it could 
be reached. Having permitted such a use, it was incumbent on 
the defendant to exercise its rights, in view of such license, so 
as not to mislead the licensees. And the licensees had a right to 
have regard to this duty on the part of the company in deter- 
mining what measure of caution they themselves should adopt 
to guard against danger. Under the facts of the case, a court 
would not say that it was negligence per se for deceased not to 
keep a lookout for approaching cars. It was fairly a question 
of fact for the jury to say whether he ought to have done so, or 
whether under the circumstances, he might not rely on being given 
timely warning of approaching danger.’”?! 

The English courts apply the same rule to this class of cases. 
In Abraham v. Reynolds,’ plaintiff was hurt by a bale of cotton 
being lowered negligently by the servants of defendants, the 
plaintiff being in the employ of an independent contractor. The 
Court of Exchequer held that a nonsuit would not be proper in 
such a case, and sustained a verdict for the plaintiff, Pollock, C. 
B., saying: ‘** The test is not whether the party complaining is 
paid to undertake the risk; the question is whether, knowing the 
risk, the plaintiff incurred it voluntarily.’’ * 

Woodley v. Ry. Co.‘ resembles the cases under consideration 
in this respect, that plaintiff was a workman employed by a con- 
tractor engaged with defendant in the prosecution of a particular 
work, which the contractor and his workmen, including plaintiff, 
were actively prosecuting at the same time with the employes of 
the defendant railway company. This business consisted in the 
execution of certain work in a dark tunnel through which de- 
fendant was at the same time running its trains. 

It was shown that the place of plaintiff’s work was a dangerous 
one, and, as it was stated in the judgment of the lower court, ‘¢ It 
appeared that on some former occasion and on some other part 6f 


1 pp. 212-213. 5 p. 147. 
26H. &N. 143. 4 L. R. 2 Exch, Div. 384. 
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the same railway, a lookout man had been employed, though no 
doubt that might have been done ex majori cautela.”’ } 

The appellate court determined that the case was one prop- 
erly given to the jury, and that there was unquestionable negli- 
gence on the part of the railway company. The chief justice, 
giving the opinion of the majority of the court, said: ** Under 
these circumstances I have no hesitation in saying that, morally 
speaking, great culpability attached to the defendants for having 
omitted to adopt any precautionary measures to lessen, as much 
as possible, the danger to which the plaintiff and his fellow- 
workmen were exposed. The jury have found that they were 
herein guilty of negligence, and, according to the recent decision 
of the House of Lords in Bridges v. North London Ry. Co., 
the question of negligence, if there is any evidence to go to the 
jury, is for the jury and not for the court. But in this case I 
am bound to say that, in my view, so fur as the question of neg- 
ligence was concerned, not only was there evidence to go to the 
jury, but the verdict was in this respect perfectly right.’’? 

The court, however, reversed the judgment in this case, on the 
sole ground that the plaintiff knew that the watchman had been 
discontinued, and thus knew of the danger in question, and vol- 
untarily exposed himself to it, applying to his conduct the prin- 
ciple ** volenti non fit injuria.’’ The chief justice said: ‘That 
which would be negligent in a company, with reference to the 
state of their premises or the manner of conducting their busi- 
ness, so as to give a right to compensation for an injury resulting 
therefrom to a stranger lawfully resorting to their premises in 
ignorance of the existence of the danger, will give no such right 
to one, who being aware of the danger, voluntarily encounters it, 
and fails to take the extra care necessary for avoiding it. The 
same observation arises as before; with full knowledge of the 
manner in which the traffic was carried on, and of the danger at- 
tendant on it, the plaintiff thought proper to remain in the em- 
ployment.’’ 

There is no want of harmony between this case and that of 
Abraham vy. Reynolds before cited. The same principle wasap- 
plied as a test in both cases. In Woodley v. Railway Co., the 
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complaining party had voluntarily assumed the risk, while in 
Abraham v. Reynolds he had not. 

Another case, which lacks one element of the foregoing case, 
to wit, that of the active prosecution by two parties of a piece of 
dangerous work, but in which the other elements are present, 
and which thus may to some extent illustrate the principle, is the 
well-known case of Jndermaur v. Dames,' in which the plaintiff, 
being in the employ of an independent contractor, went upon the 
premises occupied by defendant, upon a matter of business be- 
tween the plaintiff's employer and defendant, and while so en- 
gaged was injured by falling through a trap kept and maintained 
by defendant, and known by him to be dangerous, but of which 
plaintiff had no knowledge. ‘The court held that defendant 
owed to plaintiff the duty of not exposing him to this danger, 
saying, ‘* We consider it settled law, that he (the visitor) using 
reasonable care on his part for his own safety, is entitled to ex- 
pect that the occupier shall, on his part, use reasonable care to 
prevent damage’ from unusual danger which he knows or ought 
to know.’’? The court expressly held that the questions in that 
case were proper to be determined by the jury, saying, ‘* Where 
there is evidence of neglect, the question whether such reason- 
able care has been taken, by notice, lighting, guarding, or other- 
wise, and whether there was contributory negligence in the suf- 
ferer, must be determined by a jury as a matter ot fact.’’ 5 

Thus both in England and America, it may be taken as settled 
law that a workman who becomes accustomed to rely upon a 
signal from a third party or one not his employer, warning him 
of the imminence of some danger, may continue to rely upon 
the giving of such warning, and if he is injured by reason of the 
third party’s failure to give it, he may assign such failure as a 
breach of legal duty, with all the usual legal consequences. The 
authorities cited further settle the proper practice to be, that all 
questions of negligence in such cases are to be submitted to and 
passed on by the jury as matters of fact, including the question 
whether the plaintiff was guilty of any contributory negligence 
in relying as he did upon the usual signal. 

James ©. PIERCE. 

MINNEAPOBIS. 
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THE CHARACTER AND SCOPE OF ANALYTICAL JURIS- 
PRUDENCE. 


« By ‘civil laws,’ I understand the laws that men are therefore bound to ob- 
serve, because they are members, not of this or that commonwealth in par- 
ticular, but of acommonwealth. * * * My design being not to show what 
is law here and there, but what is law.’?—Hobbes: Leviathan, first pr. of 
Ch. XXVI. 


This science may be described as an analytical exposition of 
those elements of positive law which are universal to all mature 
and enlightened systems, either because they are essential to the 
very conception of the nature and operation of positive law, or 
to the expression through it of certain fundamental requirements 
of social life. These requirements, compendiously stated, are, 
(1) the protection of the person and reputation; (2) the pres- 
ervation of the institution of the family; (3) security in the 
enjoyment of things of value that have been fairly appropriated ; 
(4) the performance of agreements; and (5) the maintenance 
of government. For the better attainment of these supreme 
objects, the members of every true political society have, with 
some nearly identical results, invoked the aid of law-making. 

It is evident that the subject thus delimited falls into two 
capital portions. To the first belongs positive law in gen- 
eral, —that is, taken quite independently of any special pur- 
poses to be effected by means of it. The aspects here viewed 
are those which it constantly presents, no matter to what object 
it may be directed. Whether a law be one of ownership or of 
contract there are equally involved in the distinct apprehension 
of it and its workings such notions as those of state, sovereign, 
command, right, duty and sanction. The first great department 
of analytical jurisprudence is conversant with these and other 
similarly implicated conceptions, defining them and exhibiting 
their mutual relations. The second portion of the science in- 
cludes certain special phases of positive law, namely, such as 
are requisite to make it correlate with one or another of the 
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broad human needs that have found legal embodiment. This 
division is occupied with the features which positive law has 
received from the large, general purposes upon which it has 
been moulded, the features upon which its adaptation to those 
purposes depends. 

At the outset, to secure the advantage of a general expression, 
the elements of law belonging to analytical jurisprudence were 
called universal.’’ Thisepithet, however, is not strictly appli- 
cable to the whole of what is now held under consideration. 
For, though a legal principle falls short of obtaining univer- 
sally, yet, if it is of wide occurrence and palpable utility, its 
failure in this respect is regarded as anomalous and exceptional, 
and the principle nevertheless comes within the scope of the 
science. A high degree of generality grounded upon intimate 
correspondence with deeply-seated, permanent wants of society 
is the criterion of what is admissible into the less abstract of the 
two cardinal departments of analytical jurisprudence. Thus the 
doctrine of consideration' in contracts would find place here, but 
not arule whose convenience does not inhere in its substance, 
but rests merely upon the usefulness of a settled course of con- 
duct of some sort in that to which the rule relates. 

The foregoing description will be found to quadrate closely 
with that given by Austin, the real founder of the science. 
** It is,’’ says he, ** concerned directly with principles and dis- 
tinctions which are common to various systems of particular and 
positive law, and which each of those various systems inevitably 
involves,”’ or, ‘* with law as it necessarily is.’’* Again, he states: 
**The proper subject of general or universal jurisprudence is a 
description of such subjects and ends of law as are common to all 
systems; and of those resemblances between different systems 
which are bottomed in the common nature of man.’’* What he 


1“ The Roman law never attained 
the point of generalizing the principle 
of valuable consideration.”? It “ re- 
fused to enforce any-promise the value 
of which could not be measured in 
money; if it had gone so far as to pro- 
claim that there must be a considera- 
tion also of money or money’s worth, 


it would have attained the goal to 
which it was constantly and uncon- 
sciously tending, but which it never 
actually reached.’? — Hunter: Roman 
Law, pp. 364, 374. 

2 Jurisprudence, p. 83. 

8 Id., p. 1112. 
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means by ‘‘ principles and distinctions,’’ which obtain ‘ inevita- 
bly ’’ and ‘necessarily ’’ is pretty clearly shown by the following 
passage: ‘* For we cannot imagine coherently a system of law 
(or a system of law evolved in a refined community) without 
conceiving them as constituent parts of it.’’! He further re- 
marks: ‘* Of the principles, notions and distinctions which are 
the subjects of general jurisprudence others are not necessary-(in 
the sense which I have given to the expression). * * * But 
as they rest upon grounds of utility which extend through all 
communities and which are palpable or obvious in all refined 
communities, they in fact occur very generally in matured sys- 
tems of law, and therefore may be ranked properly with the gen- 
eral principles which are the subject of general jurisprudence.’’? 
Although analytical jurisprudence is not concerned with the 
idiosyncrasies of law, with its minor limitations, with what may 
be termed the varying accidents of its invariable elements, it is 
impossible to accept the view, most prominently advanced by 
Holland, that the science is purely formal in its nature.* Ac- 
cording to Jevons, ‘‘ a form is something which may remain uni- 
form and unaltered, while the matéer thrown into that form may 
be varied. Medals struck from the same dies have exactly the 
same form, but they may be of various matter, as bronze, cop- 
per, gold or silver.’’ ¢ 
In determining the question whether the province of analytical 
jurisprudence embraces any part of the matter of law, we must 
notice briefly of what this consists. The matter of law is con- 
stituted of a description of the acts and forbearances which the 
government commands in certain specified cases. To illustrate. 
The law of possession is made up of an account of the forbear- 
ances to be observed toward one who has established with respect 
to a thing a definite physical relation of control and mental rela- 
tion of intention, which are technically called the corpus and ani- 
mus of possession.® 
Now a little reflection will discover that without resorting to 
acts and forbearances and to the states of fact under which they 


1 Td., p. 1108. 4 Logic, p.4. 
2 Jurisprudence, p. 1109. 5 See Holmes: The Common Law, 
3 Jurisprudence, ch. I. ch. VI. 
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are commanded, law cannot be differentiated at all: not so much 
as the bare frame-work of its chief departments can be erected. 
An attempt to construct quite apart from all the matter of law 
even the most general conception of ownership or contract would 
be like trying to make bricks not merely without straw but 
without clay as well. The strict application of Holland’s defi- 
nition, ‘*the formal science of positive law,’’ cuts off from the 
domain of analytical jurisprudence the whole of the second of 
the capital portions marked out above {which corresponds with 
Austin’s division of ‘* law considered with reference to its pur- 
poses, and with reference to the subjects about which it is con- 
versant’’),! and, further, makes impracticable a satisfactory 
classification of law by denying the matter whence the principles 
of arrangement should be at least partly derived and by which, 
only, the value of a proposed scheme of division can be tested 
and displayed. 

** Jurisprudence,’’ remarks Holland again, ‘‘ is therefore not 
the material science of those portions of the law which various 
nations have in common, but the formal science of those rela- 
tions of mankind which are generally recognized as having legal 
consequences.’’? That is, the subject-matter of analytical juris- 
prudence is the social relations which have legal consequences 
and not at all the legal consequences of social relations. This 
definition includes a schedule of empty forms, a bare list of sub- 
jects about which laws have been madegbut rejects utterly the 
laws which have been made concerning these subjects. In the 
execution of his work, however, Holland seems to find the limits 
so set altogether too narrow. Forexample. When developing 
the topic of ‘‘ rights in rem,’’ he enumerates their classes and 
then says that ‘‘ in each case we shall have to consider not only 
the nature of the right in question, but also the character of the 
act by which it is violated, and the mode of its origination, 
transfer and extinction.’ * Now it would appear that to define 
rights and to describe the acts whereby they are infringed and 
the facts whereby they are created, transferred and extinguished 
is to deal with the legal results of certain human relations, 


1 Jurisprudence, Outline, p. 41. * Jurisprudence, p. 7. 5 Id., pp. 109, 101. 
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rather than with certain human relations which have legal re- 
sults, or, in other words, with the substance of law. This, 
indeed, is precisely the method of exposition adopted by Hunter 
in his systematic and historical treatise on the Corpus Juris 
Civilis 

It is a little remarkable that this author who, in defining, cuts 
off one-half of the science, or at least ‘* defecates it to a pure 
transparency,’ in treating, presents an explication of legal 
rights so detailed that he has fairly laid his work open to the 
objection that it shows a tendency ‘* to slide into the partial ex- 
position — comparative or otherwise —of some particular sys- 
tem.’ ? 

Hearn also lays down that ‘‘ the form and not the substance 
of law is the subject-matter of jurisprudence,’’ * but this asser- 
tion is not insisted upon, and its context leads one to doubt 
whether he intends to put himself in agreement with Holland. 
Hearn proceeds as follows: ‘*I accept the present state of the 
law as for my immediate purpose an ultimate fact, and I shall at- 
tempt to describe its structure and correlations. I propose, in 
short, to deal with the anatomy and physiology of law.’’* 
Surely there is here presented something disparate from Hol- 
land’s ‘* formal science of those relations of mankind which are 
generally recognized as having legal consequences,’’ and a glance 
at the contents of chapters X to XVI of the ‘* Theory of Legal - 
Duties and Rights,”’ will suffice to show that they are packed full 
of the ‘substance of law’ as this is defined above. 

Some very striking points of resemblance are observable be- 
tween the second of the chief divisions of analytical jurispru- 
dence and the Roman jus gentium.’ Although during the period 


1 Roman Law, Int. p. xv. ing states could be fairly induced to 
2 Pollock: Essays in Jurisprudence, refer and to conform their transac- 


p. 8. tions, as well as in the latest refine- 
3 The Theory of Legal Duties and ments of the imperial jurists, endeav- 
Rights, p. 4. oring to identify the ancient jus gen- 
4 Id. tium with the stoical jus nature —an 


5 «In the earliest efforts of the eager reaching after a true science of 
Roman Pretor to discover legal prin- jurisprudence is equally unmistak- 
ciples (under the name of a jus gen- able.”” Amos: An English Code, p. 
tium) to which both Roman citizens 199. ‘‘ Universal jurisprudence is the 
and the inhabitants of the neighbor- science of the jus gentium of the Ro- 
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of the classical jurists! there was intimately attached to that fa- 
mous system a fanciful supposition, derived from the philosophy 
of Stoicism, that it was parcel of an obscured code of nature 
or a manifestation of an all-pervading intelligence animating the 
world (** ratio summa insita in natura,’’ as Cicero says ),’ never- 
theless it was conceived as actual rather than ideal, as existing 
rather than what ought to exist. In this respect, it differed 
widely from the ** natural law’’ of Grotius and his successors, 
which was the product of the application of a subjective ethical 
standard, a mere * dictate of right reason ’’ (diclatum recte ra- 
tionis ),° and, as such, provoked Bentham’s sneer that ** a great 
multitude of people are continually talking about the law of 
nature; and then they go on giving ‘you their sentiments about 
what is right and what is wrong, and these sentiments, you are 
to understand, are so many chapters and sections of the law of 
nature.’’* For even when the Roman lawyers were most under 
the sway of this Stoic hypothesis, they sought for the rules of the 
jus gentium in existing institutions.’ The ideas of legal simpli- 
city and harmony (elegantia),® of conformity with natural rea- 


son and sense of fairness (naturalis ratio, naturalis equitas),' 
which were largely originated in their minds by the identification 
of the jus gentium with the jus naturale,’ were used by them as 
tests for the elimination of principles of the jus gentium, from 
actual systems and not as bases for the construction of a body of 


rules by the a priori method. 


man lawyers, as expounded by Gaius.’’ 
Austin: Jurisprudence, p. 1108, n. 
Holland’s position that jurisprudence 
is an entirely formal science, forces 
him to take a contrary view. See 
Jurisprudence, p. 5 and p. 7, n. 

1 From about the birth of Cicero 
(106 B.C.) to about the close of the 
reign of Alexander Severus (A. D. 
235). Quintus Scaevola, consul B. C. 
95, was one of the earliest Roman dis- 
ciples of Stoicism. He was the first 
systematic writer on the jus civile 
(Moyle: Inst. Just., pp. 37, 38; Smith: 
Cl. Dict; Hunter: Rom. Law, p. lv). 


2 De Leg. 1,6, 18. 

De Jure Belli,1, 1,10. Woolsey: 
Int. Law, § 11, p. 28. 

4 Principals of Morals, ch. IL, § 
XIV, n. 6, p. 18. 

5 Maine: Ancient Law, ch. IV, pp. 
70, 74, 85, 90, 92, 97. 

6 Inelegantia juris motus.” 
I, 84, 85. 

1 Ex. gr., Inst. Just., 2, 1, 12; 2,1, 
40. 

8 Jure naturali, quod, sicut dizi- 
mus, appellatur jus gentium.’’ Inst. 
Just. 2,1, 11. 
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Moreover, the jus gentium (idiomatically rendered by the 
phrase, ‘the law of the world’’)! had for its subject-matter 
the universal element of laws which is observed and ‘* guarded by 
all peoples quite alike.’’? Nor did its cultivators, although con- 
fused by the mists of their favorite theory, entirely fail to ap- 
prehend the true grounds of its universality in the demands of a 
substantially identical human nature under social conditions. 
‘« The jus gentium,’’ so runs a passage in the ‘* Institutes’’ of 
Justinian, ‘* is common to all the race of men: for the require- 
ments of actual life and human necessities have led the na- 
tions of men to settle certain things for themselves.’’ ® 

And, finally, the tendency of the jus gentium was toward the em- 
bodiment of what is essential in law, in contradistinction to what is 
merely technical and adventitious. Thus, inthe matter of thetrans- 
fer of property its elaborators pierced the thick husk of forms be- 
longing to the ancient Roman mancipation ‘ ( mancipatio), with its 
five necessary witnesses, its balance-holder (libripens) and its 
copper and scales (aes et libra); to the fictitious surrender in 
court (in jure cessio), which was similar to the fine and re- 
covery of the English law; * and to the proceedings of like pur- 
pose devised by Rome’s neighboring commonwealths, and fast- 


1 Clark: Practical Jurisprudence, p. 
354. 
2 apud omnes populos peraeque 
custoditur vocaturque jus gentitum.” 

Inst. Just. 1. 2. 1. 

3 Inst. Just. 1.2.2. ‘*The position 
of jus naturale in the legal system, as 
compared with the jus gentium, is not 
precisely determined in the passages 
of the Corpus Juris which relate to it. 
Sometimes, and indeed most frequent- 
ly, they are used as synonymous (e. 
g., Just. 2. 1. 11., where they are iden- 
tified); and when this is so, the ex- 
pression jus naturale refers to its as- 
sumed origin, and to the accord of 
certain legal principles with the needs 
and requirements of the reasonable na- 
ture of man.” Moyle: Inst. Just., p. 
37, n. 


4 The form of the ceremony is de- 
scribed by Gaius (Com. 1. 119). The 
passage is thus paraphrased by Hearn 
( Theory of Legal Duties, etc., p. 301): 
*« Both parties met in the presence of 
five witnesses and of a functionary 
styled the balance hanger. The pur- 
chaser thereupon laid hold of the 
property or its symbol, and thus 
made his claim.— ‘1 allege that this 
property is mine according to the law 
of the Quirites, and it has been pur- 
chased by me with this bronze and 
bronze-balance.’ He then struck the 
balance with the ingot, and gave to 
the vendor the ingot as his price.”’ 

5 Maine: Ancient Law, pp. 279, 
280. Gaius states the mode of pro- 
ceeding (Com. 2. 24). See also Hun- 
ter: Roman Law, p. 115, &c. 
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ened upon delivery (¢raditio), — at once the simplest and most 
significant part of these various ceremonials, — as the one great 
characteristic mode of conveyance. ‘ Delivery again,’’ says 
Gaius, ‘* is a mode in which we acquire things by natural law; 
for it is most agreeable to natural equity that where a man 
wishes to transfer his property to another person his wish 
should be confirmed.’’' Thus also, in the jus gentium, con- 
tracts are presented purged from technical incumbrances like 
the ceremony per aes et libram in the nexum,’ the precisely 
framed question and answer of the parties in the stipulatio, and 
the entries in the household ledger in the expensilatio;* and are 
here founded solely upon consent coupled with the fact of part 
performance in the case of the contracts called ‘* real’’® and 


** innominate,’’ and (excepting mandate, or gratuitous agency ), 


1 Inst. Just. 2. 1. 40. “But de- ascertained, on the debit side of a 
livery (¢raditio), which forms the ledger.’’—Maine: Ancient Law, p. 
characteristic mode of conveyance of 320. 

the jus gentium, had a place, although 
a very restricted one, in the oldest law 
of Rome. The older modes of con- 
veyance may be called formal, as con- 


5 “The contracts with great in- 
felicity called ‘ real’’ were introduced 
by the Pretor on purely equitable 


trasted with the latter and non-for- 
mal.’? Hunter: Roman Law, p. 1138. 
** Except by delivery, in the time of 
Justivian, property could not be con- 
veyed.” Id., p. 188. See also Moyle: 
Inst. Just., pp. 199, 200. 

2 According to Maine (Ancient Law, 
ch. IX) the nexum was an extension of 
the ancient conveyance per aes et libram 
and the parent-contract from which 
not only the stipulatio and expensila- 
tio, but all the other contracts of the 
Roman law are descended. 

8 «The only form in whicha stipu- 
lation could be originaly concluded 
was ‘spondes? spondeo.’”» Moyle: 
Inst. Just., pp. 388, 389. See also 
Inst. Just. 3. 15. 1., Gaius, 3. 92. 

4 The formal] act by which the obli- 
gation of the expensilatio was super- 
induced “*was an entry of the sum 
due, where it could be specifically 


grounds’? (Hunter: Roman Law, p. 
298), and were said to be juris gentium 
(Moyle: Inst. Just., p. 380). They are 


mutuum (loan), commodatum (gratui- - 


tous loan), depositum (deposit), and 
pignus (pledge). ‘ The obligation in 
a real contract is generated .by de- 
livery. * * * The principle of the 
real contracts is part performance” 
(Moyle: Inst. Just., pp. 380, 386). 

6 “‘Innominate contracts are those 
which have no special designation in 
the law, but which comprehend trans- 
actions involving the mutual consent 
of the parties, followed by a part per- 
formance. * * * Paulus sums up 
the various cases in which such con- 
tracts may arise as follows: ‘ Aut do 
tibi ut des; aut do ut facias; aut facio 
ut des; aut facio ut facias’”’ (Morey: 
Outlines of Roman Law, p. 354; Digest, 
19. 5. 5.). 
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of a valuable consideration, in the case of those called ‘+ con- 
sensual,’”’ } 

Proceeding next to discriminate analytical jurisprudence from 
its nearest congener, historical jurisprudence, we note the differ- 
ence in their methods to which their names significantly point. 
Historical jurisprudence presents the evolution of certain legal 
phenomena, #.e., the history of the steps by which law and its 
pervading elements have obtained their present characters.? An- 
alytical jurisprudence, on the other hand, seizes the leading ex- 
pressions and widest principles of law and holds them stationary 
while it defines them, analyses them, and sets them in the posi- 
tion where they most illumine one another and may be most 
easily and completely known. So Maine, the best representa- 
tive of the historical school, sketches the gradations whereby the 
law of developed states has descended from what the Greeks of 
the Homeric age called themistes,— judicial sentences after the 
facts, — not such as presuppose a law which has been violated, 
but such as are ‘* breathed for the first time by a higher power 
into the judge’s mind at the moment of adjudication: ’’ while 
Austin, equally distinguished among the analysts, resolves full- 
grown law into a command of the sovereign power, a consequent 
duty or obligation and an enforcing penalty. The relation of 
historical to analytical jurisprudence is like that sustained by 
geology to physical geography, or by Darwin’s ‘* Descent of 
Man”’ to Gray’s ** Anatomy ’”’ and Flint’s ** Physiology.”’ 

A position has now been reached whence there can be clearly 
seen the ineptitude of the criticism which charges analytical ju- 
risprudence with narrowness and insufficiency because it does 


1 The consensual contracts are 
mandatum, i. e., commission or agency, 
societas or partnership, emtio venditio 
or sale and locatio conductio or letting 
and hiring. ‘‘ Mandate is the only 
gratuitous consensual contract. In no 
other consensual contract was a prom- 
ise without a consideration bind- 
ing” (Hunter: Roman Law, p.309). 
They were also distinguished as con- 


“tracts juris gentium (Maine: Ancient 


Law, p. 323). 

2 «Evolution, or development, is 
in fact at present employed in biology 
as a general name for the history of 
the steps by which any living being 
has acquired the morphological and 
the physiological characters which dis- 
tinguish Huxley: Science and 
Culture, p. 289, Essay on Evolution in 
Biology. 
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not adopt the method characteristic of its more brilliant and 
popular ally. Only by adherence to its own way of regarding 
legal phenomena in what may be termed their statical aspect, can 
it fulfill its special offices of defining, of analyzing, and of ar- 
ranging. How, for example, could a will possibly be defined so 
as to include the successive phases assumed by testaments from 
that period in Roman law when tl:2y were open, irrevocable and 
immediately operative conveyances of the testator’s household 
(familia) to the heir and had for their object the institution of _ 
a new family head or chieftain,’ down to the time when they be- 
came instruments for the disposition of the testator’s property 
after his death, revocable by him and secret, or, at least not 
necessarily public? 

Austin should no more be censured for ignoring those notions 
which historical inquiry, mounting up by the aid of philology to 
the infancy of societies, shows to have been connected with the 
earliest names of law, than the author of a treatise on human 
anatomy, who accepts the Darwinian theory, should be blamed 
for omitting to notice that famous progenitor, the ** hairy quad- 
ruped, furnished with a tail and pointed ears, probably arboreal 
in his habits,’’ which is described in the summary of the * De- 
scent of Man.’’ Just as the anatomist, having for his subject 
the human body as it is, would be not merely unaided, but seri- 
ously obstructed, in his work, by dealing with the evolution of 
that body; so the writer on analytical jurisprudence, whose 
concernment is the law of present experience, would find only 
frustration of his objects in an extension of his purview back to 
a stage in the development of law wherein it had not yet acquired 
the marks which are now essential to its recognition as such. 
Nevertheless, a class of critics, for whom Clark may be per- 
mitted to speak, tax Austin with throwing ‘‘ entirely into the | 
shade those historical beginnings of law, which have obviously 
existed in all nations, as rules of human conduct, anterior to 
anything that can be reasonably spoken of or thought of as leg- 
islation at all.’”’? For them, it was in vain that Austin explained 


1 Maine: Ancient law, ch. VI. pp. 2 Clark: Practical Jurisprudence, 
194-200. p. 5. 
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with somewhat wearying iteration that his definition and analysis 
assume the being of the state, or,—to employ his own expres- 
sion,— of ‘‘ an independent political society,’’ and that a distin- 
guishing feature of such a society is the presence of a law- 
making and law-enforcing power sufficiently vigorous to have 
brought ‘‘ the generality or bulk ’’ of its subjects into ‘* a habit 
of obedience.’’! Criticism of this sort springs from misappre- 
hension, and they who employ it might profit by noting Andrew 
Lang’s sensible advice to reviewers: ‘‘ Try always to keep be- 
fore you the author’s purpose; judge him with that well in your 
mind, and do not chide him for having written his own book, and 
not some other book, which you might have preferred.’’? 

But quite certainly, in spite of all that can be urged, the cul- 
tivators of analytical jurisprudence will still be reproached with 
wanting historical-mindedness, a graver charge in these days when 
evolution is in the very air, — it has been humorously said, — 
than heresy or even petty larceny: * and for these unfortunate 
ones nothing remains but to console themselves, as best they 
may, for the unavoidable opprobrium of their situation, by re- 
flecting that their labors have at least the humble merit of utility, 
that they furnish clues for traversing along scientific lines the 
confused masses of statute and precedent that make up the various 
particular systems of law, that they facilitate the comparison of 
these systems and the consequent detection of their anomalies 
and deficiencies, and that they are the necessary foundation of 
every praiseworthy effort in the great and pressing work of 
codification.* 

A minor question arises concerning the most fitting name for 


which these are conceived and pre- 
determined the merit and success of 


1 Jurisprudence, pp. 226-289. 
2 The Forum, Vol. VIL., p. 98. 


8 Dicey: Law of the Constitution, 
p. 14. 

4 For every attempt to digest the 
aggregate of the law, or to compose 
a treatise or commentary embracing 
the same subject, ought to be preceded 
by a perspicuous notion of the leading 
distinctions and divisions: On the de- 
gree of precision and justness with 


the attempt will mainly depend. Er- 
rors or defects in the details are 
readily extirpated or supplied. Errors 
in the general design infect the entire 
system, and are absolutely incur- 
able.” — Austin: Jurisprudence, pp. 
985, 986. See also the article on The 
Proposed Civil Code of N. Y., Am. 
Law Rev., vol. 20, p. 713, etc. 
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our science. The term ‘* jurisprudence,’’ has the disadvantage 
of equivocalness. Writers of eminence have used it as a syno- 
nym of * laws.’’ Thus Hallam speaks of ‘‘ the differences be- 
tween our Saxon and Norman jurisprudence,’’ and the opening 
sentence of Maine’s ‘* Ancient Law’’ reads: ‘* The most cele- 
brated system of jurisprudence known to the world begins, as it 
ends, with a code.’’ With far more propriety, ‘* jurisprudence ”’ 
has also been employed to denote any exposition of which the 
object-matter is laws; and, taken in this sense, has been made 
subject to a multitude of adjectives each expressive of the especial 
portion or aspect of laws intended to be displayed. Bentham, 
always exuberant in the matter of nomenclature, will have it 
that ** books of jurisprudence ’’ are concerned either with ‘* cen- 
sorial’’ or ‘* expository ’’ jurisprudence, and that the latter is 
either ‘‘ authoritative’’ or ‘‘ unauthoritative.’’ He then pro- 
ceeds to specify other branches of the subject, which ‘* we are 
wont to hear of,’’ as follows: ‘*local’’ and ‘* universal ;’’ * in- 
ternal’’ and international ;’’ national’’ and ‘* provincial ;’’ 
**ancient’’ and ‘living;’’ ‘* statutory’’ and customary ;”’ 
‘civil’? and **penal.’’ These qualifying terms are capable of 
various combinations. Thus there may be a work of unauthori- 
tative, expository, international jurisprudence ! 

Out of this wilderness of words a way of escape has been 
opened in the recently exhibited tendency to confine the significa- 
tion of ‘‘jurisprudence ’’ to the single branch which would be de- 
nominated, according to Bentham’ssuggestions, ‘‘ unauthoritative, 
expository, universal jurisprudence.’’ This convenient special- 
ization receives decided recognition from the author? of the 
article, ** Law,’’ in the last editionof the «* Encyclopedia Britan- 
nica.’ He says; philosophy of laws actually existing in 
fact is what we in England, at least, should now consider the 
science of law to be. By universal consent the somewhat shift- 
ing term, ‘ jurisprudence,’ has been limited to this meaning.”’ 

In his very justifiable satisfaction at this deliverance out of the 
toils of ambiguity, Holland denies the propriety of differentiat- 


1 Principles of Morals, etc., ch. 2 Prof. E. Robertson. 
XVII, §§ 21-29. 
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ing jurisprudence at all, maintaining that no diversity of treat- 
ment of which the science is susceptible affords any ground for 
its division.! By implication, the reasons for distributing juris- 
prudence into analytical and historical have already been given. 
The expression, ‘‘ analytical jurisprudence,’ has been widely 
accepted by authors of repute; and it is believed that enough has 
been said above to show the gain in clearness of apprehension to 
be secured by assigning distinct departments to works whose 
methods and objects are so disparate as Austin’s ‘‘ Jurispru- 
dence’’ and Maine’s ** Ancient Law.”’ 
CuaRLes Matcom Pratt. 


1 Jurisprudence, pp. 8-10. 
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CITIZENSHIP BY NATURALIZATION IN THE UNITED 
STATES. 


Naturalization signifies the act of adopting a foreigner and 
clothing him with the rights of a citizen. 

Every society exercises the power of determining who shall 
enjoy the rights of membership of the political society or body 
politic of, which it consists, and those who are invested by the 
municipal constitution and laws of a country with this quality or 
character, and none others, are citizens. 

This investiture must be in pursuance of the laws of the society, 
by which a change in citizenship can be effected. Prior to the 
passage of a general naturalization law by Congress the States 
in their individual capacity took it upon themselves to admit 
foreigners to citizenship. The rules, which governed in the 
different States, were abrogated by the act of 1802. 

The question of naturalization involves the right of expatria- 
tion. It has been maintained in the United States by eminent 
authorities that prior to the act of 1868 a citizen of the United 
States could not expatriate himself, that he was governed by the 
English common-law rule; that for reason of birth in this country 
he owed an allegiance, which was immutable and indissoluble. 
Chancellor Kent, after an exhaustive examination of this ques- 
tion, reached this conclusion, which was at variance with the 
views of our publicists, who maintained that the right of ex- 
patriation was a natural and inherent right in man, and one 
which he had liberty to exercise in times of peace and for his 
own good and advantage; that the conclusion was contrary to 
the practice; and that the right had always been exercised by 
citizens of the United States, who had expatriated themselves by 
seeking citizenship in other countries. 

By the act of 1868 the right of expatriation was formally de- 
clared by Congress. The declaration was purely municipal; it 
was confirmatory of the existing international common-law rule. 
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In the practice an emigrant should absolve himself of all pre- 
existing obligations to his country before his departure. These 
obligations are not in the nature of indissoluble ties, such as 
were known under the English common law, but are such as are 
prescribed in his country for the country’s good and for the good 
of its citizens. From such obligations the emigrant should be 
freed legally, as the laws of his country prescribe, before his de- 
parture. It is upon the presumption, that the alien who applies 
for citizenship has legally quitted his country, that the naturali- 
zation proceeds. No court in this country can pass upon the 
question and determine that the applicant for citizenship has 
been legally absolved of his obligations due the country from 
which he retires. It can only proceed upon the general princi- 
ple that the right of expatriation is a natural and inherent right 
and that the applicant is in the exercise of that right. The 
question of fulfilled or unfulfilled obligations to his country can- 
not be determined ona hearing of his application for citizenship. 
There exist no obligations from which the alien cannot in some- 
wise be released in the practice of modern Europe, except in 
Russia and Turkey. It is the presumption that he has been 
freed from them, when he seeks citizenship under our naturaliza- 
tion laws. Whether he has or has not still remains to be deter- 
mined by the laws of the country from which he retired. In 
this connection the question has been raised whether a qualified 
naturalization is possible; the qualification lying in the exist- 
ence of a doubt that the applicant has not been fully absolved 
of his obligations to his original country, thus making a com- 
plete naturalization depend on the laws of another country or 
await the pleasure of some foreign sovereign. Were our courts 
to await some act or some authority from a foreign government, 
as a condition precedent before they proceeded to a hearing on 
the applicant’s petition for naturalization, undoubtedly many 
vexatious questions would be saved which invariably arise upon 
the applicant’s return to his original country subsequent to his 
naturalization here. In most of the countries; from which 
aliens come to the United States, there are prescribed rules, which 
govern the departure, and a certificate from the authorities of 
such a country would be of great service to the applicant and of 
VOL. XXIV. 40 
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greater convenience to our authorities. With no requirement 
for the production of such evidence there can be no naturaliza- 
tion qualified or dependent on it. 

A case in point arose under the English naturalization act of 
1870 in Re Bourgoise, who was born in France: in 1871 applied 
for a certificate of naturalization in England: received the usual 
qualified naturalization certificate: married an English lady: 
lived in England: children were born to the marriage: subse- 
quently returned to France, where he died leaving minor chil- 
dren, over whom the French courts appointed a guardian and the 
English courts refused a petition for the appointment of a 
guardian in England because Bourgoise had not obtained the 
authority of the French government originally to be naturalized 
abroad.} 

It is doubtful if this rule as found in the English act of 1870 
prevails elsewhere, and it might be argued that had Bourgoise 
been naturalized in the United States the French courts would 
have applied the same rule for the reason as laid down in the 
English case cited ; yet should every applicant for naturalization 
conform to the rules and forms which govern departure from 
the country of origin these questions would be avoided and the 
rights of our naturalized citizens in matters of person and prop- 
erty judicially determined at the time when they should be and 
made a part of the naturalization record. 

The applicant declares his intention to become a citizen of 
the United States. This is strictly an expression on the part of 
the alien of his intention to renounce his allegiance to the country 
of his origin and become a citizen of the United States. It is 
nothing more and nothing less. It is entered upon the records 
of the court and nothing farther may be done by the applicant 
toward naturalization. After the declaration is made the appli- 
cant shall remain in the United Stites for a term of years and 
during that time shall sustain a good moral character which shall 
be attested by two competent witnesses. Upon hearing had, 
the judgment of the court is entered on the question of admis- 
sion to citizenship. 


1 In re Bourgoise, 41 Chan. Div. 310. 
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In Spencer’s case,! where evidence of ‘conviction of a crime 
more than five years prior to his application for naturalization, 
but after the arrival of the applicant in this country, was held 
to be a bar to naturalization. 

The character of an applicant in the country of his origin, 
and the reason for his departure, whether of his volition, or at 
the instance of his government as a release from imprisonment 
upon condition of emigration, or in other cases for reason of 
pauperism, are difficult of inquiry; and it is doubtful whether 
under our statutes they can be successfully investigated and ad- 
judicated. For example, in a case with Austria an emigrant 
was by Austrian law a fugitive from justice; he became a nat- 
uralized citizen of the United States; returned as such to his 
country of origin and was there held for imprisonment. Again, 
with Germany many cases have arisen where an emigrant has 
become a naturalized citizen of this country and upon return has 
been fined and imprisoned for reason of departure leaving obli- 
gations unfulfilled to that country. Such a violation involves a 
moral turpitude under the German law and as such is punisha- 
ble, yet by the statutes of the United States it is not so held and 
consequently is not investigated. 

Declaration of Intention does not Confer Rights of Citizen- 
ship within the United States. —When the applicant has filed 
his intention to become a citizen of the United States, by this 
act he has not made any change from his former allegiance ; he 
has declared what he may do at some future date, provided no 
objections are entered to prevent his execution of his purpose in 
the courts at the final hearing on his application. ThiS does not 
confer any rights; he remains subject to the laws precisely as other 
residents, whether citizens or not, within the United States; but 
can not partake in the representation or be represented in the law- 
making branch of the government. He is not entitled to the 
right of suffrage, which a citizen can exercise, and by the exer- 
cise of which he tacitly subscribes to the compact of government 
under which he lives. 

Although in some of the States, the right of suffrage is 


15 Sawyer, 195, U.S. Cir. Ct. Rpts. 
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conferred on males of foreign birth who have declared their inten- 
tions to become citizens according to the United States naturaliz- 
ation laws, asin Indiana, Wisconsin, Minnesota, Kansas, Missouri, 
Arkansas, Texas, Oregon, Colorado, Alabama, Florida and 
Louisiana, this must be viewed as being conferred by a mere 
municipal State regulation, which in itself is dangerous. Cer- 
tainly it cannot be expected that the national government would 
take any cognizance of this fact, in passing upon the right to 
protection when abroad of such an alien who would attempt to 
claim protection because he had declared his intent to become 
a citizen of the United States and had exercised the right of 
suffrage in some fixed locality within the United States. In fact 
it has been so held in the practice. Not until the alien has been 
finally admitted to citizenship is he a citizen, and such only are 
entitled to protection when abroad. It is doubtful if in these 
States, by which this right of suffrage is conferred upon such 
aliens as have declared their intent to become citizens, carries 
with it the right to represent citizens of these States in the leg- 
islative branch of the local government. 

Declaration of Intention to Become a Citizen of the United 
States does not Confer Rights of Citizenship in Foreign Coun- 
tries. — An alien having simply declared his purpose to become 
a citizen, and going abroad does not take with him any right to 
claim protection. He may go to the country of his origin; go- 
ing to that country he simply returns asa subject of the country, 
for he has never changed his allegiance. 

The rule is not upheld with the same stringency in case the 
applicant for citizenship in the United States goes to a country 
other than the one of origin. 

A declaration of intention to accept nationality may give the 
declarant the quasi-right to protection by the United States as 
against a third sovereign; the guasi-right cannot be insisted on 
by the declarant, for the general rule governs that every individ- 
ual is a citizen or subject of some country; and if his acts have 
not made him a citizen of the United States, then he still re- 
mains a citizen of the country of his origin. 

Under this rule each case must be considered with a view to 
two important points. 
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Does the applicant for citizenship depart after filing his de- 
claration with the intent of making his absence of a temporary 
character, or, does the applicant depart with the intent of mak- 
ing his absence of a permanent character, sine animo revertendi? 

In the first instance the government may remonstrate against 
any interference on the part of the government of his origin to 
restrain him from perfecting his naturalization. This can only 
be a remonstrance and not a demand as of right, in the sense of 
a claim upon himas a citizen of the United States as against 
a claim of the government of the country of his origin for the 
performance of existing duties and obligations as a citizen of 
that country. 

As against a third and disinterested government the claim can 
be made as of right, for that country can have no claims upon 
him different from what it has on any sojourner within its terri- 
tory, provided the country of his origin does not interfere. 

In the case of Kosta, he had declared his intention to become a 
citizen of the United States and went temporarily to the territory 
of a third sovereign. He went to Turkey, the country of his 
original allegiance being Austria. While in Turkey, he was 
arrested by Austrian officials. He went animo revertendi, and 
the government of the United States asserted its right us against 
any interference with him, in the perfection of his intent and 
purpose to become a citizen of the United States, while on Turk- 
ish soil; aliter had he been on Austrian soil. 

Inthe case of Burnato, a Mexican by birth, who came to the 
United States, declared his intent to become a citizen, took up 
his residence here and temporarily returned to Mexico, the Mex- 
ican government held him for military service. The interference 
of the government of the United States released him. ‘+ This 
should be taken as one of those exceptional cases, which it was 
possible to enforce as against Mexico, but which has not been as 
successfully enforced as against some other countries.”’ 

Under the rule as laid down by Mr. Freylinghuysen as above 
quoted, it is among the possibilities that such a claim can be suc- 
cessfully presented, but not a positive certainty. 

In the second instance. The case of Walsh was somewhat 
different. Mr. Walsh came to the United States, declared his in- 
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tention to become a citizen and immediately thereafter estab- 

lished himself in business in Mexico. By so doing he dis- 
rupted his residence in the United States and failed to show an 
intent of maintaining a continuous residence in the United 
States. It was held that he left the United States sine animo 
revertendi and protection was refused him. 

In the case of Adbellah Saab, a native of Turkey, who had 
declared his intention to become a citizen of the United States, 
it was held that so far as his political rights were concerned, he 
could have no claim on the government in case of return to his 
native country. 

Declaration of Intention to Become an American Citizen may 
Confer Rights to Protection in Semi-Civilized Countries. — 
This rule proceeds upon the civilized relations as existing be- 
tween members of the family of nations as contra-distinguished 
from the barbarous or less civilized world. It is more for rea- 
son of that general protection which all civilized nations alike 
furnish to the inhabitants of civilized nations as against barbar- 
ians. ‘Although a mere declaration of intent does not confer 
citizenship, yet under peculiar circumstances, in » Mohammedan 
or semi-barbarous land, it may sustain an appeal to the good of- 
fices of a diplomatic representative of the United States in such 

land.’ 

The interference in Martin Kosta’s case proceeded in part 
upon these grounds.? 

Fraudulent Naturalization. — The act of naturalization is a 
matter of record and is so made by statute. The admission of 
the applicant to citizenship is a naturalization judgment of the 
court and is so recorded.® 

The record of naturalization is prima facie evidence of the 
facts which it recites. It is not, however, conclusive. 

In the case of Moses Stern, whose certificate of naturalization 
recited all the facts required under the naturalization laws, it was 
found upon investigation as a matter of fact that he had not re- 
sided uninterruptedly for a term of five years within the United 


1 Mr. Cass, Sec. of State, to Mr. 


2 Mr. Marcy, Sec. of State to Mr.. 
De Leon, Aug. 18, 1858. 


Marsh, Aug. 26, 1853. 
3 Spratt v. Spratt, 4 Peters, 393. 
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States. Mr. Stern was a native of Germany ; had been natural- 
ized in the United States and returned to Germany. There he 
claimed rights, privileges and immunities as a citizen of the 
United States. His claim was considered with the above result, 
and the protection refused. 

It is very often the case that certificates of naturalization bear 
on their face errors which are fatal; in such cases it is within 
the power of the authorities who are to consider the claim to 
protection made under them to refuse their protection. 

The same authorities can pass upon the question whether or 
not protection shall be accorded where the certificate of natural- 
ization not bearing errors on the face, yet is traversed and dis- 
puted facts arise; they must pass upon the question and ascer- 
tain the correctness of the recitals before the protection is ex- 
tended. There is no other way by which to prevent fraud; for 
the government ought not to extend protection to those claiming 
under fraudulent certificates of naturalization. 

Effect of the Naturalization on the Minor Children of the 
Applicant. — The principle partus seqgunutur patrem is here de 
monstrated. The act of the father carries with it a change of 
citizenship: this change by implication carries with it a change 
in the citizenship of the minor.children who thereby become citi- 
zens of the United States. The children must, however, in order 
to become citizens upon reaching majority, by virtue of the act 
of naturalization of the parent, reside within the United States. 

Under section 2172 of the Revised Statutes, enacted originally 
in 1802, a child of a naturalized citizen of the United States, in 
order to become himself a citizen of the United States, must dwell 
therein. No time is specified; a simple coming and going after 
abrief sojourn with the parent might suffice as a compliance with 
this municipal rule, which cannot conflict with the international 
common-law rule of partus segunulur patrem. 

It has been laid down in 10 Op. Atty. Genls. 329, that 
the doctrine of the change of an infant’s nationality with 
the nationality of the father rests on the assumption that 
such is the will of the father and that the change is in sub- 
mission to his paternal power. A case in point is that of John 

L. Geist, a native of Germany, naturalized in the United 
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States. He returned to Germany after naturalization with his 
family and in Germany made application to renew his former 
German citizenship, excluding from his petition the name of a 
son born in the United States and including the names of his wife 
and other minor children; alleging it to be his wish that his son 
being a native-born citizen of the United States and a minor 
should elect whether he would return to and take the nationality 
of his birth. The application was allowed by the German 
authorities as made, with the omission of the name of the minor 
son. Upon petition for protection of the minor son on the 
ground of his citizenship in the United States, notwithstanding the 
change of nationality made by the parent, it was held that Geist 
by the act of the parent became a German citizen. The parent 
could not exclude the son in the terms of his application. The 
mention of the names of his other minor children was superflu- 
ous and of no direct effect. This ruling was not sustained at the 
department of State and Mr. Geist was held to be an American 
citizen upon the ground that ‘it is obvious that the father in- 
tended that the son should return to the United States after a 
temporary sojourn in Germany, and it is obvious also that the boy 
joined in this intention.!. The ruling is in direct conflict with 
the practice and the German authorities disposed of the question 
by ordering the minor son to leave the country. 

On the other hand, children born abroad of aliens who subse- 
quently emigrated to this country with their families and were 
naturalized here during the minority of their children are citizens 
of the United States. A case in point is that of a Spanish sub- 
ject by descent, who was naturalized in the United States and there- 


upon his son, aged twenty, who wasborn in the island of Cuba, ap.° 


plied to the State Department for a passport stating that he had 
resided in the United States for five years, but that it was his in- 
tention to resume his residence in the Spanish dominions and en- 
gage in business there. It was held that the son, being a minor 
at the time of his father’s naturalization, must be considered a 
citizen and entitled to a passport.? 

There are no distinctions of citizenship growing out of the 


1 For. Rel. of U. S. 1885, p. 414. ? 15 Op. Atty. Genls. 114, 
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method by which the citizenship is acquired, whether by descent 
or naturalization. Geist became a citizen rather for reason of 
the naturalization of his father, as did the Spanish subject in the 
case cited. On the same principle of acquisition in the practice 
of the international common law partus requnutur patrem the 
citizenship is lost through the action of the parent. 

It is doubtful if a municipal law can make an exception to this 
rule. The father must have complied with the naturalization 
laws in order to become a citizen, by which act the citizenship is 
conferred on his minor children. ‘To this rule an exception has 
been attempted, and probably not more than one. For ex- 
ample an alien comes to the United States leaving his minor 
children in the country of his origin. 

He takes no steps to bring them to the United States, and 
while he resides in the United States during the period of time 
essential for compliance with the naturalization laws and after he 
has been naturalized, he suffers his minor children to remain in 
the country from which he departed. Under these circum- 
stances, the United States cannot undertake to assume that the 
citizenship of the father, as acquired in the United States by him, 
was conferred on his minor children, who had remained in the 
country of his origin, and who still continued to remain there. 
A claim by them for protection for reason of the citizenship of 
the father would not be accorded, not for reason of the principle 
that they followed the citizenship of the father, but for reason 
of section 2172 of the Revised Statutes. 

A case in point is that of ‘* a boy of eighteen years who has 
never been out of Germany, but whose father is a naturalized 
citizen of and resident in the United States, is not entitled to ob- 
tain the interposition of this government to secure him from 
military service in Germany, nor to relieve him from being de- 
tained in Germany for that purpose.”’ ! 

Although this exception is special in its application to this 
case, and for the reasons given, protection was perhaps properly 
refused, the boy being then of the age required for performance 

of a special obligation to the country of his origin, the same 


Mr. Evarts, Sec. of State, to Mr. Caldwell, Mar. 6, 1880. 
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could have been avoided had the father taken him to his own 
place of residence in the United States when he was of such age 

as to permit of his departure from the country of his nativity. 

It does not decide as fully as might be wished, the question of 

citizenship; it only decides that the government of the United 

States would not interfere to prevent the German government 

imposing an obligation which was then existing, and while he 
still remained within the jurisdiction of the German govern- 
ment. 
The case of Robert Emden was this: He was born in Switzer- 
land in 1862 and at the time of his application to the United 
States government for protection in 1885, he had never lived in 
the United States. His father, a Swiss by origin, was natural- 
ized in New Yorkin 1854, but soon afterwards returned to Swit- 
zerland, where he continued afterwards to reside. The protec- 
tion was denied and the conclusion reached that in order to be 
entitled to protection he must migrate to the United States and 
be naturalized. ‘* Undoubtedly by the law of nations an in- 
fant child partakes of his father’s nationality and domicile. 
But there are two difficulties in the way of applying this rule to 
the present case. In the first place, a parent’s nationality can- 
not, especially when produced by naturalization, he presumed to 
be adhered to after a residence in the country of origin for so 
long a period as in the present case. In the second case, the 
rule as to children only applies to minors, since when the child 
becomes of age, he is required to elect between the country of 
his residence and the country of his alleged technical allegiance. 
Of this election two incidents are to be observed, when once 
made it is final and it requires no formal act but may be inferred 
from the conduct of the party from whom the election is re- 
quired.? 

Although this protection may be denied and the rule as laid 
down guide the action of the government of the United States, 
yet it does not follow, because the protection is refused as in 
Emden’s case, that he may not be regarded 4s a citizen of the 
United States by Switzerland. The regulation which requires 


1 For. Rel. of U. S. 1885, p. 811. 
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residence in the United States is municipal and the acquisition 
of citizenship is by municipal rules prescribed by the different 
States. Notwithstanding this, suppose that Switzerland should 
hold that Emden was by descent a citizen of the United States, 
as being the son of a citizen of the United States, born of parents 
residing abroad, not under the rule as laid down! in 1802, but 
under the international common-law rule. 

Reverse the rule and suppose that a citizen of the United 
States has become a naturalized citizen of Switzerland, and 
should then return to the United States, and should there reside 
and his son should be born in the United States and always re- 
side there with his father; the United States would hold, under 
the rule of 1868, that he was a child born of a subject of a foreign 
power. This would seem to be the rule which should govern. 

All citizens of the United States should enjoy equal rights of 
protection when at home and when abroad, when once admitted 
to citizenship, whether by descent, extraction, naturalization or 
marriage. There should be no classification of citizens nor 
should citizenship be qualified in any wise. 

In the year 1868 the government of the United States entered 
into naturalization treaties with certain foreign countries. The 
tenor of these treaties and the rights of citizens under them are 
materially different. With the first group of countries, with the 
North German Union, Hesse Darmstadt, Wurtemberg, Bavaria, 
Denmark, and Norway and Sweden the treaties are as follows : the 
return of a naturalized citizen of the United States, who was a na- 
tive of any of these countries, to the country of his nativity with- 
out the intent to return to the United States shall be construed 
as a renunciation of citizenship in the United States. The intent 
not to return may be held to exist where the person naturalized 

in the United States resides more than two years in the country 
of his birth. With the second group of countries, the Grand 
Duchy of Baden, Belgium, Austro-Hungary and Great Britain 
the treaties are as follows: that the return of a naturalized citi- 
zen of the United States to the country of his nativity shall not 
be construed as a renunciation of citizenship in the United 
States. The exercise of the citizen’s own volition is necessary to 
work a change of citizenship. 
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With the third, the Republic of Equador, the treaty is as fol- 

lows: that the return of a naturalized citizen of the United States 
to the country of his nativity shall be presumed as a renunciation 
of citizenship in the United States after a residence of two years. 
This presumption, however, may be rebutted by evidence to the 
contrary. 

These treaties are reciprocal and affect former citizens of the 
United States who have become naturalized in these respective 
countries. 

For example, a former citizen of the United States becomes a 
naturalized citizen of Equador; he returns to the country of his 
nativity; he remains two years and the government of the United 
States claims that he has renounced his citizenship in Equador ; 
this claim he denies and produces evidence of intent to remain a 
citizen of Equador. 

In a similar case with Germany, no provision is made for the 
production of evidence of his intent, and the word ‘‘ may,”’ in 
the treaty, has, in the practice in Germany, been construed to 
mean ‘* shall; ’’ thereby no right is given him to defend against 
the claim of the government. 

In a similar case with Great Britain a change depends on the 
citizen’s own volition: if he wishes to re-acquire his former cit- 
izensnip in the United States he must comply with the laws of 
the United States precisely the same as any alien; if he does not 
wish to re-acquire it, he can remain unmolested a British sub- 
ject. 

A former Frenchman or Italian, or subject of other countries, 
with which we have no treaties affecting naturalized citizens, is in 
no wise conditioned or qualified in his rights as a citizen of the 
United States. 

These discriminations, in regard to naturalized citizens, should 
be discountenanced, and the international common-law rule en- 
forced, that all citizens of the United States, whether such by 
descent or by naturalization, shall enjoy equal protections and 
equal rights when abroad, and when in the United States treated 
with equal consideration by our own laws. 


Prentiss WEBSTER. 
Boston, Mass. 


| 

si 
| 
I 
} 


NOTES. 


Tue New York Court or Arreats.— The Green Bag for July con- 
tains an admirable collective portrait of the New York Court of Ap- 
peals, as it existed in 1879, with Chief Judge Sanford P. Church pre- 
siding, and with most of the distinguished ex-judges and lawyers of the 
State sitting around the tables usually allotted to the bar. Probably a 
greater number of intellectual faces was never grouped in one photo- 
graph. The picture is accompanied by a sketch of that court and of 
many of its judges, written in the most elegant and engaging style, by 
Irving Browne, Esq., editor of the Albany Law Journal. 


Inprans AND NEGROES aT THE Bar.—This year a Texas negro car- 
ried off the honors of the Union College of Law at Chicago, and a 
Sioux Indian named John Vanmetre has been admitted to the bar of 


South Dakota. He is described as a fine specimen of manhood physi- 
cally, and it is said that he graduated at the head of his class. The 
editor of Current Comment, having formed his acquaintance in Phila- 
delphia, adds that ‘‘beneath the quiet dignity of the Sioux Indian 
character, are some accomplishments which the ordinary white lawyer 
might well acquire.’’ 


A Tax-Parer’s Grievance. — The Jurist (London) helps us to the 
following story of an ungracious judge who held himself bound by 
the strict letter of the law, in the sense which prohibited him from 
paying a hackman more than the legal fare: — 


‘“‘ The breast of that cabby must be bound with triple brass who grumbled at 
his legal fare tendered by a judge. The hero of this adventure drove Mr. Jus- 
tice ———— to the judge’s entrance to the courts in Carey street. When his 
legal fare was handed to him he looked at it critically for a moment, then turn- 
ing to the judge, said, more in sorrow than in anger, ‘ What do yer call this?’ 
His lordship, declining to gratify cabby’s thirst for knowledge, passed through 
the doorway. ‘Well, I’m blowed,’ exclaimed cabby, ‘and I help to pay that 
man 5,000 quid a year!’ ’’ 
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Tue Apvocate. — The migration of this valuable legal publication 
from St. Paul to Chicago, and its sudden change of editors after arriv- 
ing at Chicago, is an admonition (if any more were needed) to am- 
bitious young lawyers concerning the folly of attempting to found a 
new legal publication unless the ‘* governor ’’ has an unlimited amount 
of money to put into it. The Advocate was started as a sort of legal 
miscellany, and did contain a great deal of interesting matter of that 
sort. It has now taken in a measure to case reporting; in other 
words, it has fallen into the groove of the Albany Law Journal and 
the Central Law Journal. Although it is well printed, on good, firm 
paper, it will discover that there is not room at present for another 


journal of that kind. It is not as good in matter as either of its 
rivals. 


Current Comment. — The June number of this interesting publica- 
tion contains a life-like portrait of Mr. Justice Bushrod Washington, 
with an uncompleted sketch of him by John H. B. Uhle. He was a 
nephew of General Washington, being the son of his younger brother, 
John G. Washington. He was not, however, as is sometimes supposed, 
appointed to the Supreme bench of the United States by President 
Washington, but by his successor, John Adams. His tomb is among 
those of the Washington family at Mount Vernon. He was a judge 
of ability and character, and would have been more widely known if 
he had not been associated with such judges as Marshall and Story — 
just as many English writers have been lost to posterity by being over- 
shadowed by Shakespeare. 


DisHorninc Catrite. — We learn from the Irish Times that the ques- 
tion of the legality of dishorning cattle, in view of a statute for the 
prevention of cruelty to animals, is about to be decided in the courts 
of that country. Cattle raisers favor the practice, on the ground that 
it makes the animals more peaceful and causes them to thrive better. 
That it produces enormous pain and suffering on the part of the 
animal, is beyond all question. No one can read the correspondence 
on the question in a recent number of the Wisconsin Agriculturist 
without coming to this conclusion. That correspondence shows that 
many animals in that State have died from the process of dishorning. 
It will be interesting to lawyers, in connection with this subject, to re- 
call the fact that the celebrated Lord Erskine was the author of the 
first British statute for the prevention of cruelty to animals. 
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IneQuaLity oF JopicraL Sentences. — This subject is attracting much 
attention in Great Britain, and recently the Scottish Journal of Juris- 
prudence, under the title of ‘‘ A Disgraceful Sentence,’ refers to 
what it calls a ‘* scandalous instance,’’ consisting of a case where a 
tramway driver pleaded guilty to the charge of overdriving and flog- 
ging a horse until the animal dropped down and died, and the pun- 
ishment was a fine of just twelve shillings and sixpence. If there is 
gross inequality in judicial sentences imposed by judges, who are ac- 
customed to administer justice and who ought to proceed upon some 
scale or standard of uniformity, what can be thought of the sentences 
imposed in many of the United States by juries, who are utterly unac- 
quainted with the course of criminal justice, many of whom were 
never in the jury box before, and who, within the limits allowed by the 
law, fix the quantum of punishment accosding to the ruling whim of 


the hour. 


Tue Dienity or A Hixpoo Court. —An Indian solicitor (presum- 
ably an Englishman), thus writes concerning the dignity of a Hindoo 


court: — 


‘*T have just concluded acase out here before the Deputy Collector, in 
which I have been defending twenty-three poor, but dishonest, fishermen. It 
seemed exactly like playing at a trial, for the Collector Sahib was younger than 
Iam, and the court alittle room about the size of an ordinary breakfast-room. 

‘When the Court rose everybody went out but myself, when the Court said, 
‘Have some beer?’ ‘ Thanks, I will,’ Ireplied. ‘You won’t mind drinking 
out of the same glass as me (sic),’ said the Court. ‘Not much,’ I observed. So 
we drank turn and turn about, eating our sandwiches and laughing hugely. ‘I 
guess we’d better resume,’ said the Court. So he sat up straight, and I sat up, 
and we both looked as grave as the High Court. ‘ Don’t you think,’ I ventured 
to observe, ‘if you removed that empty beer-bottle, it might add to the dig- 
nity of the Court?’ ‘Oh, my! yes,’ he observed, and summoningan usher he 
had it taken out. Then I began calling him ‘ your honor’ again.’’ 


Wantep nis Hat. —The following anecdote is taken from Cornhill 
Magazine. No doubt it is too old to be patented, and old enough to 


be pensioned : — 


‘‘Oncea prisoner was being tried for murder, the evidence against him being 
purely circumstantial; part of it, a hat found near the scene of the crime, an 
ordinary round black hat, but sworn to as the prisoner’s. Counsel for the de- 
fense, of course, made much of the commonness of the hat. ‘You gentlemen, 
no doubt, each possess such a hat, of the most ordinary make and shape. Be- 
ware how you condemn a fellow-creature to a shameful death on such a piece 


632 24 AMERICAN LAW REVIEW. 


of evidence’ —and so on. So the man was acquitted. Just as he was leaving 
the dock, with the most touching humility and simplicity he pulled his hair and 
said, ‘If you please, my lord, may[’ave my ’at?’” 


A Smestan Court Decision. — The Jurist (London), which we have 
been obliged to press into the service for assistance in editing our 
dog-day number, vouches for the following: — 


**« A curious case came for decision the other day before the Silesian Court. 
A Silesian working-man, out of sympathy with what on the Continent is com- 
monly believed to be acommon English custom, sold his wife to a friend for 
two years, for the very reasonable sum of one shilling. There are, we know, cer- 
tain evil-disposed men who would consider this an extravagant sum to pay for 
awife. The sale referred to was, however, a success, and the purchaser was 
pluming himself on his good investment, when the vendor put in a claiin for a 
further sum of fifteen shillings, on the ground that the lady had a good set of 
teeth, which he had omitted to include in his first estimate. The Court, how- 
ever, decided that, having made the bargain, the vendor must now abide by it, 
and the purchaser was left in triumphant possession of a wife valued at one 
shilling and her teeth valued at fifteen.” 


ENFORCEMENT OF JUDGMENTS OF ForeIGN Tripunats. —The Law 
Journal (London) says :— 


** There must, from the nature of things, be a good deal of haphazard in the 
enforcement in this country of judgments obtained before foreign tribunals. 
Actual experience and daily contact are required before even an acute mind can 
become familiar with the intricacies of legal practice; and if an accomplished 
lawyer and well-known law reporter could speak of a ‘short cause’ in the 
Chancery Division as answering to an undefended action at common law, what 
blunders may not our judges be guilty of who are compelled to analyze and 
classify the distinctions of foreign procedure? In Nouvion yv. Freeman,! 
the House of Lords, affirming the Court of Appeal, which had reversed 


- North, J., have declined to enforce a judgment obtained in Spain in sum- 


mary or executive proceedings, on the ground that such judgment is not 
final and other proceedings may be instituted in the same court which are plen- 
ary and conclusive. It is, of course, impossible to lay down a principle in such 
a case, but the proceedingsin Nouvionv. Freeman were at all events so far 
final that a sale of the debtor’s goods was ordered by the Spanish court in dis- 
charge of the debt. The inquiry into details of foreign procedure must, to a 
large extent, be of an analogical character, and the analogies of Mr. Justice 
North appear to be at least as probable as those of the House of Lords, and 
to agree better with the decision of Baron Alderson, Williams v. Jones,? 


1 59 Law J. Rep. Chanc. 337. 2 14 Law J. Rep. Exch. 145. 
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that an enforceable foreign judgment arises ‘when a court of competent 
jurisdiction has adjudicated a certain sum to be due from one person to 
another.’ But it must be all more or less guesswork.”’ 


Tue Western Law Trues. — A new candidate for favor comes to our 
table under this title. It is published at Winnepeg, Manitoba, and is 
edited by Archer Martin and J. T. Huggard, Esquires. It is printed 
on good book paper, and its contents are interesting. Its first article 
is entitled, ‘* A Constitutional Limitation.” “It is a dissertation on 
the text of that celebrated passage in the constitution of the United 
States: ‘*No State shall passan * * * ex post facto law, or a law 
impairing the obligation of contracts.’’ +! Of course the discussion re- 
lates to the constitutional law of Canada, which is now fast developing, 
as constitutional law must develop in every country whose government 
is in the nature of a confederated republic. We welcome this new can- 
didate for favor, and hope that the legal profession in the ‘* Golden 
Northwest ’’ is strong enough to sustain it. 


Revation OF THE STATE TO Private Bustyess Assocta- 
tions. — Frederick N. Judson, Esq., of the St. Louis bar, recently read 
a paper under this title before the Commercial Club of St. Louis. It 
was full of thoughtful suggestions. He justly says that the State ought 
toexact, as the conditions of granting corporate franchises, better securi- 
ties for the rights of the public, and he urges that ‘*‘ the all-important 
requirement is publicity, to be exacted in cases of all business corpo- 
rations on the same plan, substantially, as is now required in case of 
banking and insurance companies.’’ He expands at considerable 
length upon the value of the requirement of publicity, in preventing 
the accumulation of enormous profits, in checking industrial monop- 
olies, and in inviting competition. Thesame idea was forcibly presented 


by Hon. Henry Hitchcock, in an address before the American Bar As- 
sociation in 1887. 


Trust Companies Actinc as Executors, GuARDIANS, ETC. — Laws 
have been recently passed in several States, the passage of which has 
been stimulated by certain foreign corporations, providing that incor- 
porated trust companies, even those incorporated under the laws of 


1 Const. U. S., art. I., § 10, in part. 
VOL, XXIV. 41 
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other States, may act as executor, administrator, and even as guardian. 
A bill has been before the English Parliament, called the Trust Com- 
panies Bill, conferring such powers upon trust companies. Lord Hals- 
bury, L. C., expresssd the fear of the danger of unlimited speculation, 
if trust companies should be left to their own devices in the matter. 
On the other hand Lord Herschell thought that the bill would be worth- 
less if any restrictions were imposed on the sphere of operations of such 
bodies. It is too early yet to say, from experience in this country, 
how laws conferring such powers upon such corporations are going to 
work. Itis suggested in the Law Journal (London) that the failure 
of such a company would entail wide-spread ruin and disaster on trust 
estates. We may so judge from the history of life insurance compa- 
nies. We must expect a considerable percentage of failures in the be- 
ginning ofeany new undertaking of this kind. The failure of an indi- 
vidual, who is guardian of a particular estate, affects that estate only; 


but the failure of a great trust company might affect the life prospects 
of an untold number of widows and orphans. 


Tuer Unton Cottece or Law. — The Chicago law school, the official 
name of which is the Union College of Law, has surprised the profes- 
sion this year from the fact that, in a class of unusual brightness and 
ability, the first honors have been carried off by a Texas negro, and that 
a young woman, who is entirely blind and hence unable to read, has car- 
ried off one of the prizes. The Chicago Legal News speaks of it thus :— 


“In 1859, when Judge Booth came here from New York to found this Union 
College of Law, a negro could not be admitted to the bar, could not vote, could 
not testify in a court of justice against a white man, had few rights under the 
law which a white man was bound to respect. Who would have even dreamed 
then that a colored man should come from Texas, enter into a two year’s con- 
test with the brightest class that ever graduated from the institution, carry off 
the highest honor for scholarship, be selected by his own classmates as their 
valedictorian, deliver an address of which the entire faculty was justly proud, 
graduate and be admitted to the Illinois Bar? Truly the world moves and we 
heed it not. May Franklin A. Denison continue to honor his race and not grow 
weary in fighting the battle of life so brilliantly commenced. Miss L. Blanche 
Fearing, who stands by the verdict the equal of any in the class, as she was one 
of the four who won the prize which had to be divided on the ground of equal- 
ity, is entirely blind and can not read. Her mother has been her constant com- 
panion during her course, and read from the books for her. This young lady 
is entitled to much credit for her perseverance and determination. Few, under 
the circumstances, would ever have completed the course.”’ 
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CHALLENGING A WITNESS ON THE GROUND OF BEING AN ATHEIST. — 
The following dialogue is said to have taken place recently in an Aus- 
tralian court, and it has caused pious spasms in the bowels of one of our 
English legal contemporaries :— 


“Mr. Justice Boucaut was hearing a case in Adelaide, when the following 
conversation took place :— 

“Mr. Anderson: ‘ Are you an atheist?’ 

“Witness: ‘ Need I answer that?’ 

“His Honor: ‘What has that to do with it, Mr. Anderson? What is an 
atheist?” 

“Mr. Anderson: ‘Do you believe in the Bible, Price?’ 

Honor: Who does?’ 

‘“«Mr. Anderson: ‘I hope I do, your Honor.’ 

‘* His Honor: ‘ Ah, well! the Bishop of Peterborough doesn’t. (Laughter).’’ 


Homesteap Law 1n Swepen.— An agitation has begun in the Swed- 
ish Rigsdag for the establishment of a homestead law similar to those 
which prevail in most of the United States. Herr Fahlcrantz, a distin- 
guished Swedish advocate, has written a pamphlet upon it, referring to 
many of the leading provisions of that law, as embodied in Judge 
Thompson’s work on Homestead and Exemption Laws. This pamphlet 
has been embodied in what we find some difficulty in naming, but 
which we take to be a motion for a commitment or investigation of the 
subject, made in the Swedish legislature and printed by the public 
printer. We have not learned at this writing the fate of the measure ; 
but it is assumed that it will take a long agitation, in so conservative a 
country as Sweden, to bring about an innovation which, so far as we 
know, exists only in the United States and in one or two provinces of 
Canada. It may be curious to note here that, in consequence of the 
large Scandinavian migration to the United States, and the active com- 
munication between the peoples of the two countries which has been 
produced by that migration, many American ideas and institutions are 
traveling back to the old world. The writer of this note, traveling in 
Scandinavia in 1886, met along the mountain railways American agri- 
cultural farm implements, even reaping and mowing machines, which 
had been built in America and shipped to that country. He was also 
surprised to see above the doors of a hall in Tromsoe, a town beyond 
the Arctic Circle, the letters I. O. G. T., and on inquiry found it was the 
hall of the Independent Order of Good Templars, an American tem- 
perance organization that has spread not only over Scandinavia, but 
overtheworld. Itmay not be amiss to note the fact that the suppression 
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of public drinking-places has been for a long time one of the burning 
questions in Scandinavia. Institutions which in America pass under 
the name of * saloons,’’ are substantially unknown in the smaller towns 
of Norway and Sweden. The writer did not see one in Throndjem, the 
ancient capital of Norway, which contains 20,000 inhabitants. The 
local municipalities possess, it is understood, the power either to regu- 
late or suppress the traffic. Where they regulate it, they regulate 
it in conformity with what is known as the ‘‘ Gothenburg system,’ 
by which the profits, above a certain amount, are paid into the munic- 
ipal treasury ; but they generally suppress it altogether. 


Wirnprawine From A ror Non-ParMent or Fres.— 
An Indian criminal prosecution, which has been exciting great at- 
tention, the trial and appeal of the Mahunt of Tripati, who was prose- 
cuted for stealing the treasure of the temple of which he was the head, 
and convicted and sentenced to three years’ rigorous imprisonment, has 
developed a fact, disgraceful to a bar which permits such practices,— 
that some of his counsel withdrew from the case because their fees were 
not paid. The Chief Justice of the Madras High Court, to which the 
cause had been appealed, adverted to the practice in severe language, 
stating that, while it could be justified in civil, it could not be justified 
in criminal cases, and declaring that he would deal with such a barris- 
ter as he deserved, if the case were brought before him, no matter 
what was the practice of the local bar. But we supposed that, in En- 
gland and her colonies and dependencies, barristers proceed on the high 
plane of working for an honorarium, something in the nature of a com- 
pliment or gift, just as a hotel porter works in England and on the 
Continent of Europe, and not on the theory of being paid for their 
services. We had always understood that the reason why a surgeon 
cannot receive a patent of nobility in England is that he takes pay di- 
rectly for his services, the custom of the patient being to leave a guinea 
on the mantel-piece for him to pick up when he goes out, and the high- 
falutin theory being that he who touches lucre for professional or 
humene work can never be ennobled. Whereas the barrister, in this 
theory, does not touch the lucre; it never comes to him in the way of 
contract; he cannot sue for it; it is in some gentle way slipped into his 
coat-tail pocket, just as the tip is slipped into the hands of the bowing 
and over-complimentary hotel waiter. In America we have, for the 
most part, done away with this antiquated nonsense, and the rendition 
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of professional services stands on the footing of the rendition of mere 
work and labor, or any other species of valuable services. It is a mat- 
ter of contract, and it is no dishonor to take money directly for it. 


Statutory CHANGES IN THE UniTep States Respect OF THE Lia- 
siILiry OF Masters FOR INJURIES DONE TO ONE SERVANT THROUGH THE 
NeEGLIGENCE OF AnotHER. —The Law Quarterly Review (London) for 
April contains an article by William M. McKinney, Esq., associate 
editor of the American and English Railroad Cases, entitled ‘‘ Statu- 
tory Changes in the Doctrine of Co-Service in the United States.’”’ The 
article is said to be adapted from a work by this writer on the law of 
fellow-servants, which is published by the Edward Thompson Co., of 
Northport, N. Y. The learned writer commences by stating the doc- 
trine of the well known leading case of Farwell vy. Boston & Albany R. 
Co.,! which briefly is, that a servant, on entering into his employment, 
impliedly agrees to assume the ordinary risks of the service, among 
which is the risk of being injured by the negligence of a fellow-servant 
in the same common employment, and that he cannot, for such an injury, 
recover damages against the master. Mr. McKinney states that statu- 
tory innovations began on this rule as early as 1855, and that the first 
statute of this kind was enacted in Georgia, a State which was largely 
agricultural, which had a few railroads and substantially no manufactur- 
ing enterprises. The provisions of the Georgia statute referred to, as 
embodied in the code of that State, are as follows: — 


** 3 2083. Railroad companies are common carriers and liable as such. As 
such companies necessarily have many employés who cannot possibly control 
those who should exercise care and diligence in the running of trains, such 
companies shall be liable to such employés as to passengers for injuries arising 
from the want of such care and diligence. 

‘3 3036. Ifthe person injured is himself an employé of a company and the 
damage was caused by another employé and without fault or negligence on the 


part of the person injured, his employment by the company shall be no bar to 
the recovery.” 


Seven years later, namely in 1862, the legislature of lowa enacted the 
following statute :— 


‘‘Every corporation operating a railway shall be liable for all damages sus- 
tained by any person, including employés of such corporation, in consequence 
of the neglect of agents, or by any mismanagement of the engineers or other 


14 Met. (Mass.) 49; 8s. c. 2 Thomp. Neg. 924. 
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employés of the corporation, and in consequence of the willful wrongs whether 
of commission or omission, of such agents or other employés, when such 
wrongs are in any manner connected with the use and operation of any railroad 
on or about which they shall be employed; and no contract which restricts 
such liability shall be legal and binding.’’? 


It is to be observed that these statutes are, by their terms, confined 
to railroad companies. The legislatures of several of the other States 
and territories have passed statutes more er less similar to the above, 
allof them designed to protect the employés of railroad companies.* 
The legislature of Alabama has passed an elaborate statute which is said 
by Mr. McKinney to be, as far as it goes,‘* the English Employers’ Lia- 
bility Act, 1880, almost verbatim.”’ 3 

Massachusetts, according to Mr. McKinney, has one of the most com- 
plete and comprehensive acts passed in the United States upon the sub- 
ject of the liability of employers. It was modelled after the English 
Employers’ Liability Act, 1880. It was passed in 1887, and at the time 
of the writing of Mr. McKinney’s article had received judicial construc- 
tion in one case only.* 

Some interesting comments are made by the learned writer upon these 
statutes, and at the end of his article he states the following ‘‘ conclu- 
sions :’’ ‘‘ After examining these acts, it cannot escape notice that there 
has been a great deal too much judicial legislation ; that the legislatures 
have not completed their work, but have left entirely too much for the 
courts. Following upon this, we observe that the courts have, in 
several instances at least, been imbued with too much of a legislative 
spirit. They have not shrunk from asking, what is public, what is 
politic, and what is expedient? This leads directly to the effect that a 
mere abrogation of the doctrine of co-service is not a settlement of the 
question. While there can be no doubt that if the common-law doc- 
trine is obnoxious, it 1s far better that the legislature should abrogate 
that doctrine or define its limitations, than that the courts, by strained 
constructions, should endeavor to lessen its effectiveness. It is also the 
writer’s belief that the law-makers of the several States have made a 
serious mistake in confining this reform legislation to the employes of 


1 Rev. Code Iowa, 1880, § 1307. 471, § 318 (enacted in 1873). Minne- 
2 Kansas: See Missouri Pacific R. sota: Laws 1880, chap. 13, construed 

Co. v. Haley, 25 Kan. 35. Wisconsin: in Lavelle v. St. Paul &c. R. Co., 41 N. 

Ditburner v. Chicago &c. R. Co., 54 Wz. Rep. 974. 

Wis. 257. Wyoming: Comp. Laws 3See Columbus &c. R. Co. v. 

Wyoming (1876), p. 512, chap. 97,§1. Bridges (Ala.),4 So. Rep. 864. 

Montana: Rev. Stat. Mont. 1879, p. 4 Ashley v. Hart, 147 Mass, 573. 
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railway companies. Surely there are other employments as dangerous. 
Besides, while not coming within constitutional prohibitions against 
class legislation, it is not creditable to have it savor so much of it. 
The large majority of the decisions appearing in the Law Reports con- 
struing the English Act have concerned employés not connected with 
railway companies. It is not erroneous to infer from this that relief 
was needed as much by other classes of employés as it was by those 
connected with railways.’’ In these observations the learned writer is 
entirely sound and judicious. While we gravely doubt the propriety of 
the rule in Farwell v. Boston &c. R. Co., and the reasonableness and 
justice of its foundation, we suggest that legislation upon this subject, 
if any is needed, should extend to all employers and protect all em- 
ployés, and that there is no sound reason which will charge a railroad 
company and exonerate a farmer, on analogous conditions of fact. 


Hor anp Cotp WeaTHER Bar Associations. —The Bar Associations 
of the United States may be divided into two classes: hot weather asso- 
ciations and cold weather associations, — those that meet in midsummer 
and those that meet in midwinter. The proceedings of the cold weather 
associations are just being published, and are falling one by one upon 
our editorial table. The Illinois Bar Association held its last meeting at 
Springfield, on January 14th and 15th, under the presidency of E. Calla- 
han, Esq., of Chicago. Mr. Callahan delivered an interesting address. 
Mr. Sigmund Zeisler, of Chicago, read an interesting paper on the Unan- 
imity of Juries; we believe that it has been republished in the Forum. 
Mr. John McNulty, of Bloomington, read a very interesting paper on 
the interstate commerce law — some of its practical workings. Mr. E. 
M. Prince, of Bloomington, read a paper on legal education, which con- 
tained a great many generalities and the following excellent poetry : — 


‘* Choosing sweet clay from the breast 
‘« Of the exhausted West, 
‘With stuff untainted shaped a hero new; 
** Wise, steadfast in the strength of God and true, 
“The kindly, earnest, brave, farseeing man, 
** Sagacious, patient, dreading praise, not blame, 
‘¢ New breath of our new soil, the first American.” 


This of course referred to Abraham Lincoln. Lincoln was not the 
‘** first American,’’ great as he was. He was the first American of his 
time. Washington, who was not even a third-rate lawyer, as Lincoln 
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was, nor a lawyer at all, was the first American. Great as a boy, great 
as aman, great as a soldier, great as a statesman, great as a patriot, 
great as a private citizen, —in every station Washington roundly filled 
out all that was allotted tohim. From the time when, a lad of sixteen, 
he alone surveyed the estates of Lord Fairfax in the wilderness; to the 
next step when he conveyed the message of Governor Dinwiddie to the 
French commandant of Fort Duquesne; to the time when he fired the 
first shot upon the French im the memorable war that followed — upon 
the scouting party of Capt. Jumonville, — a shot which, as Bancroft said, 
echoed round the world; to the time when he assisted in covering the re- 
treat of Braddock’s army; to the time when, as commander of the mili- 
tia of Virginia, he held for years the savages beyond the Blue Ridge ; 
to the time when his sagacious, prudent and brave leadership delivered 
his country, — Washington was everywhere great. Whether leading 
the charge at Princeton; or encouraging his starving and freezing sol- 
diers at Valley Forge; or crossing the Delaware amid the floes of float- 
ing ice; or receiving with tranquil dignity the surrender of Cornwallis ; 
or refusing to be tempted by the offer of a crown; or resigning his 
commission to the body which gave it; or stepping forth from the 
shades of private life to assume the hitherto untried duties of chief 
magistrate of a new-born republic; or a second time resigning power 
and retiring to the walks of a private citizen, — Washington stood out, 
not only as the first American, but as the most conspicuous figure in 
modern history. Napoleon, with his mighty genius, had no greater ob- 
ject in view than to found a family ; Washington, with a moderate genius 
compared with that of Napoleon, had the great object in view of found- 
ing institutions. The family of Napoleon has substantially passed out 
of history; the institutions of Washington are the possession of sixty- 
five millions of free people, and are the models of the peoples of both 
hemispheres, who aspire for freedom and war and labor in the task of 
founding republics. The traveler passing through the east of France 
will see from his railway carriage, on a hill several miles away, a gigantic 
representation of a human figure, towering clear-cut against the skies. 
He will be told thatit is the statue which Gallic patriotism has erected 
to the memory of Vercingetorix, who attempted to free his nation from 
the Romans under Julius Czesar, on the ground which was once his capi- 
tal. That figure is symbolical of the fame of Washington. He looms 
up, a giant figure on the distant horizon of the past, not dimmed or 
diminished by the intervening ages, nor eclipsed in splendor by any 
subsequently appearing figure, but remaining, as he ever must, in the 
estimation of ourselves and of mankind, ‘‘ the first American.’’ As 
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acomplement to the above excellent poetry, applied to Lincoln, we 
quote the following, which was written by the greatest English poet, 
concerning Washington : — 


‘Where shall the wearied eye repose, 
** When gazing on the great, 

‘Where neither guilty glory glows, 

Nor despicable state? 

*¢ Yes, one — the first, the last, the best, — 
“The Cincinnatus of the West, 

‘¢ Whom envy dared not hate, 

“ Bequeathed the name of Washington, 
‘To make man blush there was but one! ”’ 


Tue Cauirornia State Bar Association. — California must be en- 
rolled among the cold weather—or perhaps referring to climatic con- 
ditions in that State— among the rainy-season bar associations. The 
bar association of that State held its first meeting on January 24 and 
25, in San Francisco, under the presidency of Judge T. P. Stoney. 
As this was the initial meeting, the proceedings of course were somewhat 
meager. Mr. S. F. Lieb, of San Jose, read a paper on ‘‘ Needed Re- 
forms in our Judicial System,’’ putting forward two ideas: 1. That all 
petty litigation should be kept out of the Supreme Court; and 2. That 
all rehearings should be abolished. The first suggestion is a sound one, 
but the second is a bad one. Rehearings are very necessary, not 
only to justice between the particular parties to a controversy, but also 
to save the court from the reproach of serious blunders, and to save the 
law from serious confusion. It is no sound objection against motions 
for rehearing that they are seldom granted, and that, where they are 
granted and the cases reheard, a majority of them result in re-affirm- 
ances, —though we are inclined to think that, on this last point, the 
experience of California is not borne out in other States. Mr. Charles 
J. Swift, of San Francisco, submitted a paper on ‘‘ Suggested Changes 
in the manner of Hearing and Submitting Cases to the State Supreme 
Court.’ The paper is an interesting comment on the imperfect work 
which is liable to follow where a court is overcrowded and is unable to 
give the necessary time to the examination of each particular case. 
The writer quotes extensively from the paper read by Judge Dillon be- 
fore the American Bar Association in 1884, in which that eminent and 
experienced judge strongly opposed the adoption of rules abolishing or 
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discouraging oral argument in appellate courts. He concluded with 
the following recommendations: 1. The disuse of the practice of refer- 
ring any cases to the Supreme Court in departments. 2. The adoption 
of a rule concerning oral arguments similar to rule 22 of the Supreme 
Court of the United States. 3. That each justice should examine every 
case separately from his associates; that the decision should depend 
upon the conclusion reached in conference by a majority; and that 
no justice should concur in or dissent from any decision rendered, un- 
less he has made a thorough examination of the record and arguments. 
4. That the practice of assigning the record of cases submitted on 
printed arguments to one of the judges, to look into and write an opin- 
ion, without previous examination of the record and argument by the 
judges in concert, should be forbidden by statute. 5. That all the cases 
assigned to the Supreme Court commissioners should be subject to the 
right of the parties to the case, respectively, to present the same by 
oral argument, under the rule relating to oral arguments made for the 
court in bank. 6. That all the commissioners, concurring in or dissent- 
ing from an opinion written by one of their number, should be required 
to examine the record and arguments, in the same manner and be sub- 
ject to the same rule, as set forth in the third and fourth provisions 
above in reference to the justices of the court sitting in bank; pro- 
vided, however, that when an opinion is written by the commissioners 
and reported for adoption, as the law now requires, three justices shall 
only be required to examine the record, etc., before the opinion shall 
be adopted as the decision of the court. We would respectfully sug- 
gest that it would be better for a State as rich as California to provide 
for an adequate permanent judicial establishment; to abolish the un- 
constitutional and incongruous humbug of a commission devised to get 
the court out of temporary straits ; and to allow the judges of the court, 
enlightened by their own experience, to make such rules for their own 
procedure in the examination of causes, as their judgments and con- 
sciences should prescribe. Some of the worst legislation which disfigures 
the statute books of some of our Western States is found in acts of the 
legislature which have been got through at the instance of small-minded 
and ignorant chawbacon lawyers, prescribing how judges of appellate 
courts shall discharge their duty. We recollect two or three instances 
of statutes prescribing that no judge shall be allowed to draw his salary 
aslong as a case remains undecided. Suppose the docket were such 
that no human strength could ever get to the end of it, how could the 
judge draw his salary unless he should decide each case without con- 
sideration and by a mere wave of the hand? 
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Tue Rvsstan Press Censorsuirp. — The censorship by the Russian 
government of the press is an infamy which is collecting among the most 
active thinkers of Russia a mass of pent-up and smothered indignation, 
which, when it bursts forth, will create a flame of fury and blood to 
which the French Revolution was peace and tranquillity. The censor- 
ship, as at present fixed, prohibits all comment upon ‘‘ current matters 
of importance to the government.’’ It deprives the people, on the one 
hand, of the right of making known their grievances to the government 
through the public press, and it deprives the zovernment, on the other 
hand, of the opportunity of knowing the real wants and grievances of the 
people. A government founded on this principle of exclusion and sup- 
pression is infamous in the last degree. The censorship, in its practical 
workings, is more infamous than the laws of its creation. Its arbitrari- 
ness knows no bounds, and is only equaled by its childishness and 
silliness. In a report on this subject of the Minister of the Interior, in 
1863, it was said: ‘* Not a single pamphlet or journal, not asingle issue 
of a newspaper, not one article that deserves any notice, sometimes not 
a single paragraph of such an article, — appears in print in the same 
form as it would if it had not been revised by the censor.’’ Alexander 
II. introduced some reforms in the censorship of the press since this 
language was written; but if we may credit trustworthy accounts which 
come from that country, some of them in articles in the Russian press 
itself which have escaped the censorship, the grievance is still nearly as 
great now as it was then. Many of the works of Count Tolstoi have 
been translated and reproduced in this country with those parts which 
were expunged by the Russian press censorship specially marked. No 
careful reader of these marked passages can fail to perceive the 
utter stupidity of the censors. In cases almost without number 
the passages which were left in run in the same line of thought 
with those which were cut out, and must have been equally in- 
jurious to the government with the former. The Czar is credited 
with being a well-meaning man, but he is evidently educated to 
conceptions of the duties of a monarch which have not in them a 
single trace of common sense. His position now strikingly resembles 
that of many of the Roman Emperors who succeeded Augustus. 
He does not really know, except through the official classes, the real 
state of things in his empire. The Roman emperors, surrounded by 
courtiers and without the advantages of a free press, did not really know 
what was going on in their empire until the barbarians were bursting in 
on every side, or until armies were marching against their capital in in- 
surrection. So, the Czar is left by his own folly equally in the dark. 
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He does not know that his government is not producing general satis- 
faction on the part of his people, until daggers are pointed or bombs are 
hurled at him, by subjects exasperated by injustice and oppression. 
Notwithstanding the wicked and absurd censorship of the Russian press, 
great literary activity prevails in Russia. The publishing and reading 
of books are rapidly increasing, not only in St. Petersburg and Moscow, 
but in other cities, in Kiev, in Odessa and in Kazan. Unhappy as is 
the lot of the Russian publisher, he always has one resource left: the 
censorship like every other governmental repressive agency in Russia 
ean be bribed; but this fact rather increases the monstrous injustice of 


the system, for it enables the rich publisher to get his book through, 
while the poor one must see his suppressed. 


*« Long trains of ill may pass unheeded, dumb; 
* But vengeance is behind, and justice is to come.” 


INTERNATIONAL Prison ConGress. — This philanthropic body holds its 
annual meeting this year at St. Petersburg. The Russian government 
has paid it the left-handed compliment of prohibiting the discussion by 
it of the prison system in Siberia, thus practically pleading guilty to the 
charges of cruelty, inhumanity and corruption which have been levelled 
against that system. But what can be said of the shameful policy of a 
government which invites an international society to hold its meeting in 
its capital, or even consents that its meeting shall be held there, and 
which then undertakes to put a gag upon the freedom of speech and its 
deliberations? No international society should ever again be held in 
Russia, while the present system of things continues, and none which is 
composed of a majority of self-respecting members will ever be held 
there. The policy of the Turk, though more radical, is less offensive. 
It prohibits the holding of such societies at all. The Sultan’s govern- 
ment have refused to allow the Oriental Society to meet in Constanti- 
nople. There is nothing which the ignorant, stolid and filthy Oriental 
so dreads as free discussion, and the ventilation of Western ideas. 


Memoria Day Spreecues. — One of the best Memorial Day speeches 
which has fallen upon our table was that delivered by Judge H. C. 
McDougal, of Kansas City, on the Lincoln birthday celebration at 
Music hall in that city, on February 12, 1889. He reviewed, in an in- 
teresting manner, the leading events which led up to the struggle for the 
Union, and to the Emancipation Proclamation. Perhaps he did well in 
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not making any allusion to the effects produced by the constitutional 
changes which may pass under the designation of the measures of ‘‘ re- 
construction,”’ especially by that clause of the fourteenth amendment 
prohibiting the States from depriving any person of life, liberty or 
property without due process of law, —a clause which was originally 
designed to protect in their freedom the newly emancipated slaves, but 
which has been subsequently used almost exclusively in intrenching 
corporate monopolies in their citadels of power. 


Eruics or Journatism. ——- A curious case, illustrating the ethics of 
French journalism, has lately been tried in Paris before a jury. It 
grew out of the celebrated political trials of Boulanger, Rochefort and 
Dillon. The offense consisted of abstracting from the printing-house, 
a few days before the trial, a number of depositions, and printing them 
ina newspaper. Three persons were prosecuted for these acts, two 
journalists and the person who abstracted the volume, and all three 
were acquitted by a French jury. According to an account of the trial 
given in Revue Bleu for April 26, the question submitted to the jury 
was: ‘* Has a newspaper aright to publish a secret document, one that 
must have been stolen, with the knowledge that it was stolen?’’? Jour- 
nalists and managers of newspapers called before the bar as experts 
showed a touching unanimity in their evidence, and all proclaimed what 
they called the rights of the press. Journalists of one class said: ‘I 
have no opinions. My business is to get the news, and to give it to the 
public. Whenever a document falls into my hands that I think capable 
of interesting, I hasten to publish it;’? some adding, ‘‘ lest a competi- 
tor should forestall me ;’’ and one expressed the reserve, ‘‘ unless it 
should work harm to my country.’’ Another class said: ‘‘I serve a 
party. I ama party man, afighter. Any document that promises to 
aid the cause that I defend, I use without hesitation. Any weapon is 
good with which I can strike a blow at the enemy.’?” When the Advo- 
cate-General asked: ‘*‘ Would you publish a document knowing it to be 
stolen?’’ some replied frankly, ‘‘ Yes, even knowing that it was stolen ;"’ 
one answered, with a smile, ‘‘ Oh, I am not inquisitive ;’’ and one made 
the still neater response, ‘‘ There is no theft in the case; it is simply 
expropriation in the interest of the public.’’ Judging from the above, 
the ethics of French journalism would seem to be just about the same 
as those of American journalism, though the outcome might have been 
different before an American jury. It ought to be added that, in an 
American court, the testimony of other thieves would not be admitted, 


X UM 


646 24 AMERICAN LAW REVIEW. 


on the footing of expert evidence, for the purpose of showing that the 
other thieves would commit the same crime under like circumstances, 
But in France there seems to be no limit to the admission of evidence, 
either in civil or criminal trials, — in fact substantially nothing which 
we in America imply by, using the expression ‘‘ the law of evidence.” 


Maxinc Motions ror New Triat THE APPELLATE Court IN THE 
First Instance. — A very important experimental measure has been 
introduced in the Canadian Parliament, which is no less than a bill for a 
law providing that motions for new trial shall be made to the Court of 
Appeal instead of to a Divisional Court. The Divisional Court, under the 
Canadian system, is described as a sort of fifth wheel, perhaps it might 
better be called a half-way house, between the court of original jurisdic- 
tion and the Court of Appeal. It is a court whose decisions are said 
to be not accepted as final; in other words it seems to be, as all inter- 
mediate appellate courts are, unless their jurisdiction is final, a mere 
superfluity—an incumbrance on the administration of justice. It 
does not seem that the expense of appeals and writs of error could be 
greatly diminished by a law requiring applications for appeals or writs 
of error to be made in the first instance in the appellate court and on 
the original papers, instead of driving the applicant to the expense of a 
transcript. This might be found impracticable, because it might en- 


danger the safe keeping of the judicial records. No other sound 
objection to it is perceived. 


Tar Youncest Carer Justice. —It is believed that the youngest 
Chief Justice of any State — perhaps the youngest man who has ever 
held the office of Chief Justice of a State — is Guy C. H. Corliss, Chief 
Justice of the newly admitted State of North Dakota. He was born in 
1858, and is therefore now but 32 years of age. A recent number of 
The Law, published in Chicago, contains an expressive portrait and a 
very fulsome and flattering notice of him. He will be remembered by 
lawyers who read as having contributed a number of good articles to the 
Albany Law Journal. His most conspicuous act since entering public 
life was an address to the people of his State, urging them to reject the 
deeply laid scheme of the Louisiana lottery to get a charter from the 
legislature of that State. His so-called ‘‘ proclamation ’’ roused the 
attention of the public to the loathsome degradation which the granting 
of such a charter would inflict on the State, and it was rejected, though 
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plans had been made by the managers to corrupt a sufficient number of 
members of the legislature to carry it through, and the bonus or bounty 
which they offered to the young and poor State was of course a great 
temptation. While writing this, news has come that, although the 
legislature of Louisiana, as was expected, passed a law renewing the 
charter of that unspeakable national nuisance and infamy, it was vetoed 
by Governor Nicholls, much to the surprise and chagrin of the mana- 
gers, who did not suppose that the governor would dare to do such a 
thing. This veto has caused Governor Nicholls to grow, in the estima- 
tion of the American people, to be a man at least twelve feet high. He 
would make a good vice-president; if he were promoted to that office, 
it is safe to say he would not go into the saloon business. 

Returning to Chief Justice Corliss, his biographer notes in his favor 
the fact that, although the court over which he presides is ‘‘ on wheels,’’ 
yet he refuses to travel on railroad passes, — assigning, however, the 
modest reason that the acceptance by judges of such ‘‘ courtesies ”’ 
tends to diminish the public confidence in the administration of justice. 
The learned Chief Justice assigns only one reason why such ‘‘ courtesies ”’ 
should be refused. They tend to corrupt the judges, and also to im- 
pair public confidence in the administration of justice. 


Tue Case or Kemmier.— The history of tyjs case is unique. Kemm- 
ler, a most depraved and obtuse brute, was indicted for the murder of 
his wife, was tried therefor in the Court of Oyer and Terminer of Erie 
County, New York, found guilty by a jury on the tenth of May, 1889, 
and was on the fourteenth of May, 1889, sentenced to undergo capital 
punishment, by means of a current of electricity passing through his 
body, in conformity with a recent law of the State of New York to 
which we have already alluded in this publication. From that time 
down to the time of this writing, more than a year, the life of Kemmler 
has been prolonged, not through the agency or aid of his own counsel 
or of any counsel selected or even authorized by him, for he has lain in 
the Auburn State prison with a stolid indifference to his fate; but 
through the intermeddling of an electric light company, which does not 
wish to bring upon its appliances the popular odium of having them 
used to destroy human life in a public execution. The case presents a 
shameful illustration of the defects in the machinery of American crim- 
inal justice ; and while the delay was not as shameful, or the final result 
as unsatisfactory, as that in the Missouri case of Kring and of other or 
like cases which might be catalogued, this case is conspicuous from the 
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fact that the delay has been produced entirely by the intermeddling of 
a private manufacturing corporation. The question raised was, whether 
the execution by electricity was a cruel and unusual punishment, and 
the courts of New York in succession held that it was not. An effort 
was then made to get a writ of error to reverse one of these decisions, 
in the Supreme Court of the United States. That remedy was denied in 
an opinion by Mr. Chief Justice Fuller, which we must take leave re- 
spectfully to say is unnecessarily long. The whole business should 
have been disposed of in a sentence. There was no Federal question in 
the case — none whatever. The most ignorant lawyer would not stand 
before the court and make such a pretense. The prohibition of the 
Federal constitution against cruel and unusual punishments is not a pro- 
hibition upon the States, but is a prohibition upon the agencies of the 
general government merely.' It is, as is well known, adopted from the 
celebrated English Bill of Rights, the statute of I. William and Mary, 
enacted to settle the succession of the crown and declare the rights of 
the subject. It is one of the amendments to the constitution, intro- 
duced in consequence of the influence of Mr. Jefferson, who caused 
the first twelve amendments to be proposed to the other States by the 
State of Virginia, after his return from Paris, where he held the post of 
our minister at the time when the original constitution was adopted. 
The Federal Supreme Court therefore had no jurisdiction to issue awrit 
of error, or to take any other proceeding to discharge the prisoner ; and 
the opinion might have sa&l so, and in two or three sentences, and it 
would have said so in as few sentences if it had been written by Chief 
Justice Waite. But there is another specter looming up in our consti- 
tutional law, in the form of a prohibition against the States, which is 
now habitually appealed to for all sorts of purposes. It is that provis- 
ion of the fourteenth amendment which prohibits the States from de- 
priving any person of life, liberty or property without ‘‘ due process of 
law.’’ Of course there was not the slightest room for the suggestion that 
Kemmler had not been convicted by ‘‘ due process of law.’’ His trial 
and conviction were perfectly regular, and he had not been denied any right 
which the judicial courts have characterized as due process of law. 
The contention was that, because he was to be executed by the new and 
mysterious agency of electricity, his execution was not due process of 
law. Only a lawyer willing to stand up before a judicial tribunal and 
assert anything for money, spurred on by the frantic idiots of the elec- 
tric light company, could have raised such a question. But it was 


} This was distinctly ruled in Pur- the same had been long declared in re- 
vear v. Com., 5 Wall. (U. S.) 475; and gard to the other early amendments. 


| 


J 


NOTES. 649 


raised, and of course the court had to decide it, and of course the court 
decided it in the negative, and the only criticism upon the opinion is 
that the court paid too much deference to the intermeddling electric 
light company. 


Great Lawyers AND LarGe Incomes.— The New York Evening 
Journal has published one of those gossipy sketches, which are fre- 
quently gotten up by the reporters of the daily newspapers, about the 
practice and incomes of some of the leading law firms in the city of New 
York. These sketches are collected from little more than mere rumor, 
and are generally grossly inaccurate. Nevertheless they convey some 
idea of the relative incomes of the leading law firms of the metropolis. 
We give the following from the sketch, for what it is worth: — 


“The most widely known and without doubt lucrative law firm in New York 
is Evarts, Choate & Beaman, with magnificent offices at No. 152 Wall street. 
The senior is the alphabetical Senator, Senator Wm. M. Evarts, whose active 
interests during the session of the Senate is very slight. Hon. Joseph H. 
Choate, a host in himself, is the pleader. The firm’s earnings are said to be 
$500,000 annually. Mr. Choate’s fees are enormous. The next in importance 
is Tracy, MacFarland, Boardman & Platt, with offices at No. 35 Wall street. 
The senior is Secretary of the Navy, Benjamin F. Tracy, the “‘counsel.’”? Mr. 
Frank H. Platt is a son of Senator Thomas C. Platt, while A. B. Boardman is 
well known as a constitutional lawyer. The clever Wm. M. Ivins has recently 
allied himself with this firm, which has for a month or more been interested in 
the attempt to overthrow Tammany Hall. Wm. W. MacFarland is the other 
partner. The firm’s business is, by good judges, said to be worth $400,000 an- 
nually. Coudert Brothers have a monopoly of the French business. The firm 
is Charles and Frederick R. Coudert, and its income is not far from $350,000. 
Its practice is by no means confined, and is very general in its character. The 
firm of Bangs, Stetson, Tracy & MacVeagh, of which Grover Cleveland is a re- 
cent acquisition, has an income of $300,000. Mr Cleveland has become a great 
drawing card, and to him are referred the many big cases requiring great re- 
search. Seward, DaCosta & Gutherie devote theirattention almost exclusively 
to corporation law. Clarence Seward, the head, seldom practices other than in 
the U. S. courts. The firm’s income is between $250,000 and $300,C00. Colonef 
Robert G. Ingersoll has one of the largest individual practices in New York. 
It is said of him that he will not accept a retainer of less than $500, with fees 
running high into the thousands. Colonel Ingersoll is one of the most ap- 
proachable of the heavy legal lights. His earnings with his pen and legal 
knowledge are between $75,000 and $100,000 a year. Daniel Dougherty, the 
“ silver tongued,” has two offices, one in New York, the other in Philadelphia. 
His income is not far from $50,000. The largest firm which devotes a large part 
of its time to the practice of criminal law, is that of Howe & Hummel. Wm. 
F. Howe, the melter of jurymen’s hearts, attends exclusively to the criminal 
end, while little Abe Hummel delves into the intricate questions of civil prac- 
tice. Between them they divide $100,000 annually.” 
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Proposep StxTEENTH AMENDMENT TO THE FEDERAL ConstitUTION.— 
The society called ‘‘ The National League for the Protection of Ameri- 
can Institutions ’’ have prepared, through their law committee, the fol- 
lowing draft of a proposed constitutional amendment, to be numbered 
XVI: ‘* No State shall pass any law respecting an establishment of 
religion, or prohibiting the free exercise thereof, or use 1ts property or 
credit, or any money raised by taxation, or authorize either to be used, 
for the purpose of founding, maintaining or aiding, by appropriation, 
payment for services, expenses, or otherwise, any church, religious de- 
nomination or religious society, or any institution, society, or under- 
taking which is wholly, or in part, under sectarian or ecclesiastical 
control.’”? The members of the taw committee, who have drawn this 
provision, are William Allen Butler, Dorman B. Eaton, Cephas Brain- 
erd, Henry E. Howland and Stephen A. Walker. Several of these 
names are known to the legal profession throughout the country. The 
movement has received the affirmative assent of a number of distin- 
guished men of all political parties, including George William Curtis, 
William H. Arnoux, George Bliss, Cyrus W. Field, Clinton B. Fisk, 
and others. The society is under the presidency of John Jay, and 
James M. King is its general secretary, with his official address at the 
rooms of the League, 140 Nassau street, New York. In a circular re- 


cently issued by the League the following statements are made concern- 
ing its objects and purposes :— 


** Several States already contain provision against the violation of religious 
freedom and the sectarian appropriation of the public moneys, but only a national 
provision can set the question at rest; therefore the foregoing proposed amend- 
ment to the United States constitution is respectfully submitted by the League 
for the approval of statesmen, jurists, lawyers, publicists, divines, college 
presidents, superintendents of public instruction, and others engaged in educa- 
tional work, in all the States of the Union. 

*<Tt will not be forgotten that a similar amendment, proposed by President 
Grant, was introduced by the Hon. James G. Blaine, in the House of Repre- 
sentatives, on the 14th of December, 1875, was approved by the extraordinary 
vote of 180 ayes to 7 noes, but lost in the Senate by 28 ayes to 16 noes — lack- 
ing the requisite majority of two-thirds. It will also be remembered that 
both the Republican and the Democratic parties have given clear and decided 
pledges to the American people on the subject. 

* On the 15th of June, 1876, the Republican National Convention at Cincin- 
nati declared: ‘The public school system of the United States is the bulwark 
of the American Republic, and, with a view to its security and permanence, 
we recomend an amendment tothe constitution of the United States, forbidding 
the application of any public funds or property for the benefit of any schools or 
institutions under sectarian control.’ The Democratic National Platform, 
adopted at St. Louis June 28th, 1876, declared: ‘ We dohere re-afirm * * * 


ul 
Ng 


NOTES. 651 


our faith in the total separation of Church and State, for the sake alike of civil 
and religious freedom,’ and referred to‘ the public schools * * * which the 
Democratic party has cherished from their foundation, and is resolved to 
maintain, without prejudice or preference for any class, sect or creed, and 
without largesses from the Treasury to any.’ 

“ These national pledges serve to show not simply the approval by the states- 
men of both parties of the principle sought to be secured by the amendment, 
but the fixed and substantially unanimous opinion in its favor of the American 
people, whose intelligent devotion to this American principle was appealed to 
by the national platforms of the dominant political parties. The proposed 
amendment will commend itself to all intelligent and loyal citizens of alien 
birth, who, having renounced their ‘allegiance to every foreign prince or po- 
tentate,’ are ready to uphold the institutions of the Republic to which, as the 
condition of their citizenship, they have pledged their allegiance. To the 
American government they have a right to look for protection against all at- 
tempts to subject them, by force, or undue influence, toany authority, unknown 
to the constitution, or under whatever pretext, to abridge their rights or 
control their duties as American citizens. They know from their European 
experience, as we know from the lessons of history, that the complete separa- 
tion of Church and State is essential to the integrity of our State institutions, 
and the peaceful enjoyment by our citizens of all nationalities and of differing 
faiths, of liberty of conscience, freedom of worship, and the right of self-govern- 
ment. 

‘In proposing to resist assaults upon American institutions, upon the su- 
premacy of the American people, and the authority of the American law, by 
whomsoever made and under whatsoever pretense of liberty of conscience, 
the constitution of the State of New York supplies this simple rule: ‘But 
the liberty of conscience hereby secured shall not be so construed as to excuse 
acts of licentiousness or justify practices inconsistent with the peace or safety 
of the State’— a rule recognized by the Supreme Court of the United States, 
when it adjudged that ‘ crime is not excused because sanctioned by any par- 
tisan sect which may designate it as religion.’ 

‘© To the public school system which, under State control, has been assisted and 
stimulated throughout a century by national grants of unexampled splendor, 
we largely owe the happiness and greatness of America; and all true Americans 
regard education as a sacred debt, which the present generation owes to the 
future. Thechildren of to-day should be taught the history, the principles and 
the spirit of the founders of the Republic, in order that they may transmit in 
its purity to their descendants the noble heritage they have received. The en- 
franchisement of the colored race, and the increasing flood of foreign immi- 
gration, render more conspicuous than ever the importance of a common sys- 
tem of education in accord with American ideas. We want no foreign schools 
with doctrines, ideas, and methods at variance with our constitutional princi- 
ples, disturbing, instead of conserving, the national harmony, and controlled 
by those who seek, by perverting the infant mind of America, to use the Ameri- 
can suffrage for the overthrow of America institutious. The situation demands 
an united effort on the part of the American press and all good citizens, and 
especially on the part of parents in their own States, and in their own neighbor- 
hood, to free the elemegtary schools from partisan or denominational control, 
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and to bring them to the highest standard of excellence as regards moral, men- 
tal and industrial education. We insist upon careful instruction in the funda- 
mental principles of American law, and the rigid exclusion of sectarian or 
denominational teaching, and attempts to proselytize, so that citizens of differ- 
ing faiths may secure for their children, without fear of interference with their 
religious freedom, the unrivaled advantages of the public schools. 

**With a devotion to American institutions and a resolve to protect them 
against all assaults, native or foreign, sectarian or ecclesiastical, and with a 
careful regard for the constitutional rights of all, whether friends or foes, the 
League enters upon its work with the confidence and support of loyal Ameri- 
cans, native and naturalized, and will be aided by the earnest and manly counsel 
of the wisest and most thoughtful of our countrymen. 

**It would seem hardly necessary to add that, in seeking to protect American 
institutions, it isnot proposed to overlook the dangers that threaten them from 
the perversion of constitutional government by machine politics, by bribery, 
electoral abuses, frauduleut naturalization,. and any other form of political 
corruption. Nor are we unmindful of the perils of an unrestricted immigration, 
which permits foreign governments, aided by mercenary shippers, to transfer to 
our shores the dregs of their populations, representing the lowest forms of 
illiteracy, beggary and crime, imposing new burdens on our laboring classes, 
and serving unscrupulous politicians for the most unworthy purposes. 

“« The teachings of the first century of our existence as a Republic, the warn- 
ing voice of observant Europe, and the substantial consensus of opinion among 
our most enlightened adopted citizens, convince us of the necessity of instant, 


earnest and united effort to arrest and overcome the dangers that threaten 
American civilization.” 


The wisdom of any further constitutional amendments, consisting of 
prohibitions upon the States, is open to serious doubt, not because of 
the propriety of the States refraining from doing the things prohibited in 
the particular cases, but because of the leverage which such amend- 
ments give to the Federal judiciary in the regular process which 
is going on, by this irresponsible branch of our government, of whittling 
down and wearing away the rights of the States. If a prohibition of 
this kind is needed at all, we should be glad to see it extended further, 
so as to embrace the principle embodied in the constitution of Missouri, 
prohibiting the establishment of any religious test as a qualification for 
voting or for testifying in the courts. The provision of the constitution 
of Arkansas, disqualifying as witnesses persons who do not believe in 
‘*a God,’’ is a shameful blot upon the institutions of any country claim- 
ing to be free. It would, if enforced, qualify a savage African who 
worships a fetich god, and disfranchise some of the most advanced, 
distinguished and brilliant minds in the country. We also take the lib- 
erty to say that laws prohibiting people from pursuing their customary 
and decent avocations, upon a particular day of the week, are unwar- 
rantable interferences with private liberty. , 
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Tue Sentence or Jesus. — Below we give what purports ‘to be a 
translation from the Kolnische Zeitung, in regard to the alleged discov- 
ery of an authentic copy of the sentence of Jesus by Pontius Pilate. 
Without claiming to be qualified to give an opinion on such a question, 
we venture the suggestion that there is no probable ground for believing 
that the document in question is authentic. It is much more probable 
that it is a monkish concoction, got up to swell the importance and con- 
tribute to the revenues of some Neapolitan monastery. There are 
enough pieces of the true cross extant to build a bridge across the Mis- 
sissippi River. The trial and execution of Jesus was a public event of 
so little importance, from the Roman point of view, that it never at- 
tracted the attention of the Roman historians at all, and did not secure 
the attention of prominent men in Rome until the new sect had begun 
to be a political power, nearly 300 years after the crucifixion took 
place. 


“ The following is a correct transcript of the most memorable judicial sen- 
tence which has ever been uttered by human lips in the annals of the world. 
This curious document was discovered in A. D. 1280, in the city of Aquill in 
the kingdom of Naples, in the course of a search made for the discovery of 
Roman antiquities, and it remained there until it was found by the commis- 
saries of art in the French army of Italy. Up to the time of the campaign in 
southern Italy, it was preserved in the sacristy of the Carthusians, near 
Naples, where it was kept in a box of ebony. Since then the relic has been 
kept in the Chapelo Caserta. The Carthusians obtained, by petition, leave that 
the plate might be kept by them as an acknowledgment of the sacrifices which 
they had made for the French army. The French translation was made literal- 
ly by members of the commission of art. Denon had a /fac-simile of the plate 
engraved, which was bought by Lord Howard, on the sale of his cabinet, for 
twenty-eight hundred and ninety francs. 

‘¢ There seems to be no historical doubt as to the authenticity of this docu- 
ment, and it is obvious to remark that the reasons of the sentence correspond 
exactly with those recorded in the Gospels. The sentence itself runs as 
follows: — 

*< ¢ Sentence pronounced by Pontius Pilate, Intendant of Lower Galilee, that 
Jesus of Nazareth shall suffer death by the cross. In the seventeenth year of 
the reign of the Emperor Tiberius, and on the 25th of March, in the most holy 
city of Jerusalem, during the Pontificate of Annas and Caiaphas, Pontius Pilate, 
Intendant of the Province of Lower Galilee, sitting in judgment in the presi- 
dential chair of the pretor, sentences Jesus of Nazareth to death on a cross, 
between two robbers, as the numerous testimonies of the people prove that — 
1. Jesus isa misleader. 2. He has excited the people to sedition. 3. He 1s 
an enemy to the laws. 4. He calls himself the Son of God. 5. He calls him- 
self falsely the King of Israel. 6. He went to the Temple followed by a multi- 
tude carrying palms in their hands.’ 

*<It likewise orders the first centurion, Quirilius Cornelius, to bring him to 
the place of execution, and forbids all persons, rich or poor, to prevent the 
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execution of Jesus. The witnesses who have signed the execution against 
Jesus are, 1. Daniel Robani, a Pharisee; 2. John Zorobabel; 3. Raphael 
Robani; 4. Capet. Finally, it orders that the said Jesus be taken out of Jeru- 
salem through the gate of Tournea.” 


Suort-HAND IN Bittsor Excertions.— The Ohio Law Journal has an 
article under this title, deprecating the use of short-hand in drawing bills 
of exceptions, that is, the practice of embodying in every bill of excep- 
tions a full short-hand report of the trial. The writer points out that it 
entails a vast amount of unnecessary labor on the appellate courts, and 
is one of the causes of their being unable to handle their dockets. The 
observations made by this writer are eminently truthful and just. 
The presence of the short-hand reporter is a great help in the nisi prius 
trial, for many reasons which suggest themselves; but the practice of 
lumbering his entire transcript of the evidence into the bill of excep- 
tions is in many cases worse than useless. The growing practice of 
challenging, in the appellate courts in cases at law, the sufficiency of the 
evidence to support the verdict, is an increasing evil; and yetit is hard 
to say how it is to be remedied. Where the party taking the bill of ex- 
ceptions has assigned this as a ground for a new trial, and has properly 
saved his exception, he cannot of course be precluded from the right of 
bringing the entire mass of the evidence before the appellate court, and 
of challenging the judgment of the court upon the legal effect of that 
evidence. The lawyers really lumber the stenographer’s transcript into 
their bills of exceptions for the purpose of saving time. A remedy of 
the evil might be found in the practice of taxing a penal fine against 
the party bringing to the appellate court such a bill of exceptions, where 


it is plainly unnecessary to present the questions of law intended to be 
raised. 


Law-Boox Maxine. — A correspondent of Current Comment, hailing 
from Huntington, W. Va., and signing himself, I. J. McG., writes on 
the subject of law-book making, commends Bishop’s new work on Con- 
tracts because of its condensation, says that it is ‘‘ bewildering to see 
the increase of the reports ;’’ observes that ‘‘ the law of an entire vol- 
ume of reports can usually be put in fifty or less pages by judi- 
cious elimination ;’’ puts forth the observation that ‘‘ condensation 
and the elimination of surplusage ought to be the constant aim of 
text writers ;’’ says that ‘‘no man who has not a large capacity for 
condensation, in fact the gift of sententiousness in writing, is qualified 
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to compile law ;’’ and gives a good deal more of the same stuff. If I. 
J. MeG. (whoever he is) would undertake the task of compiling a little 
law himself, so as to show us how it is done, he might illustrate the prin- 
ciples of his text. Let him take up the subject of corporations, on 
which there are more than fifty thousand American decisions, and get 
it in one volume and state the ‘‘ law’’ of that subject, if he can, and 
cite the cases. It would take nearly a volume of double column brevier 
type to cite the cases alone. One of the most popular books of our 
time is Benjamin on Sales. It is not only not a model of condensation, 
but exactly the reverse. That writer, in his first edition, consumed an 
entire volume in stating the doctrine of about 700 cases. The value of 
his book to lawyers consists in the fact that it is a lawyer-like exposi- 
tion of those cases, going into their reasons and dicta and facts, with 
deliberation and in detail. The kind of book this learned correspond- 
ent recommends is illustrated by many volumes of the so-called ‘‘ pony 
series,’’ especially by one of the last, Flint on Trustees, which is the 
barest index of points, and in no sense an exposition of reasons and 
principles. What Mr. McG. suggests in regard to compressing the law 
of an entire volume of reports into fifty pages or less, by judicious 
elimination may be applicable to the reports of West Virginia, but the 
syllabi of an ordinary volume of law reports cannot be printed in less 
than fifty pages. Can any lawyer tell, from the best syllabus that can 


be drawn, exactly what is decided in the case? Can anything which 
backwoods experts can furnish us surpass the admired judgments of 
Marshall and Story, which were certainly not short? In regard to the 
bewildering multiplication of law reports of which this correspondent 
complains, there is one defense against them — not to read them, — and 
many of the lawyers who complain loudest of the number of them are 
the least offended by their existence. 


Copirication. — It is evident that the agitation of the question of 
codification is not going to cease until the experiment has been 
thoroughly tried. The subject is called up by the strong recommenda- 
tion of General Thomas Ewing, of New York, in his address last winter 
before the Kansas Bar Association, at Topeka, a published copy of 
which we have just seen in Current Comment. The matter would be 
perhaps simplified, if the friends of codification were frankly to admit 
that it cannot be made a panacea for all the ills which flow from what is 
called ‘‘ judge-made law.’’ If the legislature were to formulate, as best 
it could, all the leading principles of the ‘‘ judge-made law,’’ and pub- 
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lish them in the form of a code, there would still be infinite difficulty of 
application and infinite room for interpretation; and the office of the 
judge would merely be changed from that of invention to that of inter- 
pretation, or more properly speaking from that of legislation to that of 
interpretation. But when we come to consider the principle on which 
the rule of stare decisis is based, it seems intolerable that any civilized 
people should submit to be ruled by a law thus made. It is a settled 
rule of American jurisprudence that where two parties to a litigation 
have agreed between themselves that one of them is a corporation, both 
are estopped from disputing that fact. This principle proceeds upon the 
great inconvenience of trying, for the purposes of a collateral proceed- 
ing, the question whether a body possesses the faculties which it claims 
to have, when the party which is chiefly irterested in the controversy, 
namely the State, is not before the court, and when the decision would 
be binding only upon the parties interested in the controversy, and only 
for the purposes of that controversy. But our so-called ‘+ judge-made 
law’’ is built up in direct violation of this principle. Two private per- 
sons, A. and B., have a difficulty, and employ counsel and go to law. 
The State — the people — are not a party to the lawsuit, but stand by 
and look on, or rather do not look on at all. In this controversy the 
counsel of both parties may be ignorant and indifferent lawyers ; or they 
may be corrupt; or it may be a mere moot case, designed to entrap the 
court into the declaration of some principle of law, to be used as a pre- 
cedent in some future case. In this private controversy an appellate court, 
whose judges are overworked by an overcrowded docket, are entrapped 
by their own fatigue, or by the ignorance, inattention or chicanery of 
counsel, into a declaration of a legal principle which is not sound law. 
This judicial fulmination, made and on sound principles intended to be 
made, only for the determination of the particular controversy, becomes 
at once a law, to which the whole people must bow their necks until it 
is altered by the legislature. But the legislature, unless it should re- 
main in session all the time, could not keep up with the follies of the 
courts in some jurisdictions. The legislatures, with their periods of 
session limited by constitutions, have too much to do to busy themselves 
with setting right the untenable decisions of the courts, rendered in 
private litigations, which by the force of the rule of stare decisis become 
the law for the whole people. Furthermore, such legislators as the peo- 
ple generally elect are not competent to perform such a task; for, bad 
as the decision of the courts may be, the decision of the legislature will 
generally be worse. The members of the legislature know this, and 
therefore they refrain from undertaking it, with limited exceptions. 
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Such, then, is what Jeremy Bentham called ‘‘ judge-made law; ’’ such 
is the law by which the enemies of codification say we are to be ruled 
forever. Because much, perhaps most, of our law has been built up by 
an evolution in which its first distinct written exposition has taken the 
form of a legal opinion or of a legal judgment, these gentlemen say that 
it shall not be formulated by any other process, that the legislature shall 
not undertake to reduce it to a consistent system, to condense it within 
areasonable compass, and to publish it so that the people can find it 
and read it; but that it shall remain, as now, scattered through many 
thousands of volumes of judicial reports, and through many volumes of 
statutes, —a vast undigested, unascertainable mass, justifying the ob- 
servation of Gibbon concerning the Roman law, that, ‘* when Justinian 
ascended the throne the reformation of the Roman jurisprudence was 
an arduous, but indispensable task. In the space of ten centuries, the 
infinite variety of laws and opinions had filled many thousands of vol- 
umes, which no fortune could purchase and no capacity could digest.’’ 
It is not too much to say that a complete library of Anglo-American 
case law, with its appropriate digests and treatises, which furnish im- 
perfect keys to unlock the mysteries of the mass, is something which 
the fortune of no ordinary lawyer can purchase, and which no human 
mind can possibly digest. Its codification must necessarily be the 


work of many minds, covering a long period of time; but to say that 
it shall remain in this shape, with its rapidly increasing accumulations, 
and that it shall not be reduced to shape by legislation, is the wildest 
assertion that has ever been put before a free people. 


‘*Catuinc a Hart’’ in THE PuBLicaTiON or Law Booxs.— The New 
York Law Journal says: ‘‘ It is about time to call a haltin the publica- 
tion of law books that are not only entirely unnecessary, but can be of 
use to no mortal soul,— books which merely repeat what is in every 
digest, or give us again what we already have in much better form in 
other works.’’ This is very wellsaid; but who is going to take upon 
himself the task of calling the halt? Who is going to read every book 
that is published, and to say that the matter contained in it is better 
given in some previous work,— wherefore the publisher and author 
must halt? The New York Law Journal instances, as one of these use- 
less books, a recent brochure on the ‘‘ Service of Papers,’’ containing 
325 pages, and another one on ‘‘ Fellow Servants.’’ He also says that, 
‘‘one of the best of recent works of a moderate size, ‘ Wheeler on 
Carriers,’ is a very good example of what justifies a lawyer in writing. 
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It is a work of a man who has a thorough knowledge of the subject and 
can speak with authority ’’ We believe that it is true that Wheeler on 
Carriers is the work of a man who has a thorough knowledge of the 
subject; but it is not true that any law writer, no matter what may be 
his knowledge of the subject, can ‘‘ speak with authority.’’ One of the 
greatest masters of the law now living has said, in the preface to a re- 
cent edition of one of the best and most used of American law treat- 
ises: ‘*‘ No writer on our jurisprudence is authorized to speak oracularly, 
to excogitate a system, or to give to his views any authoritative sanc- 
tion. Tothis rule the most eminent are no exception, since every work 
upon our law is necessarily unauthoritative. No author can alter this 
inexorable condition ; and any author ought to be content, and certainly 
will be fortunate, if he can leave on the imperishable structure of our 
jurisprudence some visible imprint, some lasting touch, some embodied 
memorial, however slight, of his labors. Even judicial judgments, if 
unaccompanied by the reasons on which they rest, and which give to 
them their real worth, will have no recognized standing,— and ought to 
have none—in the professional estimation and regard. It is the 
humble function — but at the same time, the priceless privilege — of an 
author to traverse the wide, rich and varied fields which the legislative 
records and the judicial reports of all the peoples in both hemispheres 
who have adopted the institutions and who use the tongue of England 
thus open to him, to gather, analyze, and compare, and then to state 
the results of his labors and his studies, accompanied with his own re- 
flections, criticisms, and conclusions,— which, however, have the value, 
and only the value, that their reason, soundness and justice give to 
them.’’! It will be found, on an examination of Wheeler on Carriers, 
that, while it is evidently written by a man who understands the subject 
and compresses into a small space the doctrine of many cases, it is not 
a thorough and extensive treatise on the subject, such as we now need, 
but merely a brochure. The law of carriers by sea alone, under the 
title of Shipping, was written more than fifty years ago by a masterly 
hand in England, in a work which soon expanded into two volumes. 
The Anglo-American law of carriers, including carriers of passengers 
and goods, cannot now be properly written in one volume, much 
less in half a volume, which is the size of Mr. Wheeler’s work. A 
work which merely develops the principles and gives some precedents is 
useful for the law schools, and if it gives all the precedents in a partic- 
ular State it is useful to the practitioner in that State; but a work, to 
be thoroughly useful to practitioners in all parts of the country, must 


1 Dill. Mun. Corp., Preface to 4th ed. 
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perform the twofold office of being (1) an orderly development of 
legal principles, with sufficient and suitable illustrations; and (2) a 
thorough index to the case law on the subject, which involves the cita- 
tion of all the adjudged cases in all the jurisdictions in which the work 
is intended to circulate. Except for law students and for particular 
localities, we have long since outg rown the period of monograph books 
on general titles of the law. But we recur again to the proposition to 
‘‘ call a halt’’ in the publication of useless law books. If the confident 
critic cries ‘‘ halt’’ at the top of his voice, who is going to halt, in a 
country where the press is free? Who is going to allow the editor of a 
law journal to erect himself into an index expurgatorius of law books? 
Who is going to allow that editor to say that some other person, equally 
desirous of notoriety with himself, is not to be allowed to write, and 
some other publisher to print if he chooses, a book on so inconse- 
quential a title as the ‘‘ Service of Papers,’’ or a brochure on so impor- 
tant a title as ‘‘ Fellow Servants.’’ There is but one remedy for the 
multiplication of useless books of any kind, and that is the disinclina- 
tion of the reading public to buy them. That public will never be sur- 
feited with first-class books; and when it is surfeited with mediocre 
ones it will call a halt, but only as to such books. 


Recent Deatus IN THE ProFession. —Hon. Amasa J. Parker died 
in May at Albany, New York, at the advanced age of eigthy-three. 
He was the reporter of that well known series called Parker’s Criminal 
Cases, and was a judge of the Supreme Court of New York. He be- 
longed to a coterie of distinguished lawyers,— Charles O’Conor, James 
T. Brady, William Curtis Noyes, Green C. Bronson, Samuel Beardsley, 
Benjamin F. Butler, William Kent and David Dudley Field. Of this list 
Mr. Field alone survives, and has just started on another tour of foreign 
travel at the advanced age of eighty-seven. Speaking of Mr. Field, itis 
appropriate to say that some great things have been done by old men as 
wellas byyoungmen. ‘* Blind old Dandolo,’’ Doge of Venice, retook Con- 
stantinople from the Greek emperor at the age of eighty ; and Kutousoff, 


©6Beat back, 
‘* With some assistance from the frost and snow, 
*« Napoleon on his bold and bloody track,’? — 


at the age of eighty-two, and died the following year. - - - - 
Hon. Thomas Drummond died on May 15, at Wheaton, Illinois, 
at the age of eighty years. For over thirty years he sat on the Fed- 
eral bench at Chicago. He was born in Maine, 1809. His father was 
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a respectable farmer of Scotch descent. He graduated from Bowdoin 
College in 1830, studied law in the office of William T. Dwight, son of 
President Dwight, of Yale College, in Philadelphia, was admitted to the 
bar in 1833, removed to Galena, Illinois, in 1835, and there entered on 
the practice of his profession, which practice he continued for about 
nineteen years, until 1850, when President Taylor appointed him judge 
of the District Court of the United States for the District of Illinois. In 
1855 Illinois was divided in two Federal judicial districts, and he be- 
came judge of the Northern District. In 1856 he removed to Chicago, 
and resided in that city and its vicinity, until the time of his death. In 
1869, when the present Federal Circuit Courts were created, President 
Grant had the good sense to promote him, — probably because he and 
Grant had both lived in Galena, and Grant knew him personally. Al- 
though it is related that, since the financial crisis of 1873, railroad prop- 
erty amounting in the aggregate to the value of more than a hundred 
million dollars went into the hands of receivers of his court, we never 
heard his integrity questioned. It was of the firmest character ; though 
it may be doubted to what extent his slow and honest mind had the ca- 
pacity of superintending and overlooking the kind of business which re- 
ceivers often engage in. It is related of him by the Chicago papers as 
a peculiarity —what should not be regarded as a peculiarity in any 
judge — that while he was on the bench he never accepted a present of 
any kind, not even a railroad pass. We remember an anecdote once 
told, of an admiring neighbor, who did not have and never expected to 
have any litigation in Judge Drummond’s court, presenting him a 
cow, in the left-handed way of leading the cow into the judge’s stable 
and tying her there in the night. The judge discovered whose cow 
it was, and quietly returned it to the giver in thesame way. - - - «+ 
Hon. George W. McCrary, died at Des Moines, Iowa, in June. He 
practiced law for many years at Keokuk, lowa, and represented the 
southern district of Lowa in the House of Representatives for several 
terms. While chairman of the committee of the House on Privileges and 
Elections, he struggled hard to introduce the principle that an election 
contest should not be decided merely upon party lines, but that it should 
be treated as a judicial question. The result of his labors was the pro- 
duction of his work on Elections, which has gone through three editions. 
As a member of the House of Representatives, he introduced the 
Electoral Commission bill, which settled the contest over the election of 
President of the United States, which at one time threatened civil war. 
President Hayes, who was seated by the decision of the Commission, 
apparently out of gratitude to Mr. McCrary, made him Secretary of 
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War. He wanted to be Attorney-General, which was in the line of his 
profession, but had to take the other Cabinet position. When the office 
of judge of the Eighth Federal Circuit became vacant by the resignation 
of Judge Dillon, President Hayes appointed him to that position. He 
filled it acceptably for several years and published several volumes of 
reports, known as McCrary’s Reports. He finally received the tempt- 
ing offer of general counsellor of the Atchison, Topeka & Santa Fe 
Railway, under a contract for a number of years, at a large annual 
salary. He resigned the Federal judgeship to take this position and 
thereby recruit his worldly fortunes. Whether or not he held this office 
at the time of his death, we are not aware. He was a plain, unassum- 
ing, candid, large-minded man, entirely honest and upright in his con- 
ceptions and unsuspicious of others, — a true man in all the relations of 
life, public and private. A single homely incident will illustrate his 
simple and honest character. When promoted to the Cabinet of Presi- 
dent Hayes, he soon found that his salary as a Cabinet officer, $8,000 a 
year, was not sufficient to meet his expenses on the expensive scale of 
living which officials are obliged to adopt, and keep up at Washington. 
He therefore studied in what modes he might cut down his expenses 
without violating the dignities of his position ; and one of his devices was 
totake his lunch with him from his house to his office and eat it there. 
This was a great deal more dignified and manly than to live in such a 
manner as to involve himself in debt and be driven torecoup the money 
to pay his expenses out of questionable official jobberies. - - - 
John Alexander Jameson, some time a judge of the Superior Court of 
Cook county, Illinois, died at his residence in Chicago, on June 16th. 
He was born in Vermont, January 25th, 1824, graduated at the univers- 
ity of Vermont, taught school, practiced law in Chicago for many years 
before he became judge, was one of the editors of the American Law 
Register, and author of avaluable work on constitutional conventions. 
In 1882 he read a paper before the Illinois State Bar Association on the 
subject of the interference by law with the accumulation and use of capi- 
tal. This paper, which was directed against what are called monopo- 
lies, attracted considerable attention and itis said had the effect of 
driving him from the bench. 


EnJomnInG THE PRosEcUTING OFFICERS OF THE STATES. — Just as we 
are going to press the news has reached us that the Circuit Court of 
the United States for the District of Kansas sitting at Topeka has issued 
an injunction against a prosecuting officer of the State of Kansas, en- 
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joining him from prosecuting certain persons for selling intoxicating 
liquors, contrary to the constitution and laws of Kansas, on the ground 
that they have a right to make such sales under the recent ‘* origina] 
package decision ’’ of the Supreme Court of the United States. We 
have not seen the opinion, if any, which was delivered by the Federal 
court, and cannot state precisely the nature of the injunctive order; 
but the fact alone is sufficient to warrant the comment, that it is a most 
extraordinary abuse of power on the part of a Federal court. No 
judge, who is not grossly ignorant of the boundaries of Federal and 
State jurisdiction and also of the principles which govern the use 
of the injunction in courts of chancery, could have issued such an in- 
junctive order. No English chancellor has ever asserted jurisdiction 
to direct an injunction against the prosecution of criminal charges. 
The remedy for abuses of power in conducting such prosecutions, 
if such abuses take place, rests entirely in the legal branch of the ju- 
dicial machinery. This is the first instance which has ever come to our 
attention where a court of equity has enjoined the law officers of the 
government, Federal or State, in the prosecution of crimes. Injunctions 
are, it is true, issued for the protection of property; but the original 
package decision is binding upon all courts, under the rule of stare 
decisis, and no Federal Court has the right to assume that the State 
Court will disregard it in determining whether the liquor which has 
been seized was seized in original packages ornot. This question must 
be tried in every case, and it is eminently a question for a jury and not 
for a chancellor, and ought to be tried at law. 
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ConstituTIoNAL Law: Power or THE LEGISLATURE TO CREATE Sant- 
gary Districts. — The Supreme Court of Illinois has recently held, in 
a learned opinion by Scholfield, J.,! that itis within the power of the 
General Assembly of that State to pass laws for the formation of sani- 
tary districts, disregarding the existence and boundaries of pre-existing 
municipal corporations, and investing the authorities of such districts 
with the power of taxation for sanitary purposes. The court also holds 
that the corporate authorities of sanitary districts are not limited, in 
the amount of indebtedness which they may incur, by the amounts of 
pre-existing indebtedness of other municipal corporations covering the 
same or a part of the same territory. 


Monicrpat Corporations: Power TO AUTHORIZE THE UsE oF 
TRIcITY As A Motive Power ror Street Rartways. —The case of Tag- 
gart v. Newport Street Railway, decided by the Supreme Court of 
Rhode Island last January, is an interesting contribution on this new 
subject.?_ A statute incorporating astreet railway company contained 
a section requiring notice to abutting property owners by publication 
before the location of the proposed tracks, and it also provided that 
‘*the tracks or road shall be operated and used by said corporation, 
with steam, horse, or other power, as the city council may from time to 
time direct.’ It was held that, after an ordinance had been passed 
permitting the use of horse power, it was competent for the city coun- 
cil to pass a second ordinance, changing the power to electricity, with- 
out further notice being given to the property owners. Next, as to the 
interpretation of this ordinance, it was held that the power conferred on 
the city council to authorize the use of electricity as a motive power, 
carried with it the power to erect poles on the sidewalk, notwithstand- 
ing the act to incorporate the street railway company provided that 
‘* said corporation shall not incumber any portion of the street occupied 
by said tracks.’’ The poles were not regarded as an incumbrance 


1 22 Chic. Leg. News, 347. ? Reported 2 Adv. 272. 
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withinthe meaning of this prohibition, but as being necessary for the 
successful operation of the road. It was incidentally decided that the 
change of power, by which a street railway is operated, from horse to 
electricity, and the consequent erection of poles necessary for its oper- 
ation by electricity, does not impose an additional burden or servitude 
upon the fee of the abutting property owners in the highway, for which 
they are entitled to additional compensation. On the other hand, the 
Supreme Court of Virginia have held! that the erection of telegraph 
poles and the stringing of telegraph wires on the highway, is an addi- 
tional burden, and that a statute authorizing it, without providing for 
compensation to abutting owners, is hence unconstitutional. In this 
last case the judgment of the Circuit Court was affirmed by a divided 
court, — three judges against two. 


Recuiation or Commerce: Inspection or Live ANIMALS ON THE 
Hoor. — Whatever may be thought of the decision of the Supreme 
Court of the United States in the *‘ original package ’’ case, no person, 
who possesses any tolerable acquaintance with the principles of the 
Federal constitution, can have any doubt about the propriety of its 
decision in the Minnesota beef inspection case.? Within a few years 
devices have been found by which cattle can be slaughtered in the 
great cattle-producing regions, and by which the beef can be dresssd 
and shipped in refrigerator cars to the great cities, where it is chiefly 
consumed. Such devices cheapen the meat to the inhabitants of these 
cities, and are hence materially promotive of the comforts of human 
life. But the influence of the local butchers and vendors is frequently 
sufficient to procure legislation which, under the pretense of inspection 
laws, is merely an unconstitutional attempt to regulate commerce 
among the States. Such was the statute of Minnesota, with which the 
Supreme Court of the United States had to deal in the case referred to. 
It prohibited the sale of fresh beef, veal, mutton, lamb, or pork, for 
human food in the State of Minnesota, unless such meats should have 
been inspected within that State within twenty-four hours before being 
slaughtered. Of course, the object of this statute was not to promote 
the public health, for instances of the public health being injured by 
the eating of unwholesome beef, veal, mutton or lamb are very rare, — 


1 Western Union Tel. Co. v. Will- 2 State v. Barber, 10 Sup. Ct. Rep. 
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though there are instances of such injuries from the eating of diseased 
pork. It was no purpose of the knaves who framed and put 
through this statute to promote the public health; their purpose was to 
promote the interests of the local butchers and vendors, who were able 
to get together a pool of money to influence legislation; and this at 
the expense of the consumers, the laboring masses and others of the 
large cities, and who need cheap beef to eat. Under the dishonest pre- 
tense of a police regulation, it was therefore a direct infringement 
upon the exclusive power possessed by Congress, under the Federal 
constitution, of regulating commerce among the States, and the opinion 
of the court, delivered by Mr. Justice Harlan, makes this entirely 
clear, if indeed any opinion were necessary to make clear so plain a 
proposition. 


ReapinG THE In THE PuBLIc ScHoots. —The Supreme Court 
of Wisconsin has recently ! decided that the ‘‘ sectarian instruction,’’ 
prohibited by the constitution of Wisconsin,? is instruction in the doc- 
trines held by one or other of various religious sects, and not by the 
rest, and that the reading of the Bible in the public schools comes with- 
in this prohibition; since each sect, with few exceptions, bases its 
peculiar doctrines on some portion of the Bible, the reading of which 
is to inculcate those doctrines. The court say that the practice of read- 
ing the Bible in such schools can receive no sanction, from the fact 
that pupils are not compelled to remain in the school while it is being 
read; since the withdrawal of a portion of them at such a time would 
tend to destroy the equality and uniformity of treatment of pupils which 
are sought to be established and protected by the constitution. The 
court further reason that the reading of the Bible is an act of worship, 
as that term is used in the constitution of Wisconsin; and hence that 
the tax-payers of any district, who are compelled to contribute to the 
erection and support of common schools, have the right to object to the 
reading of the Bible therein, under another clause of the constitution of 
that State * declaring that ‘‘ no man shall be compelledto * * * erect 
or supportany place of worship.’’ As the reading of the Bible at stated 
times in a common school is religious instruction, the court are further 
of opinion that the money drawn from the State treasury for the sup- 
port of such schools is ‘* for the benefit of a religious seminary,’’ with- 


1 State ex rel. Weiss v. District 2 Const. Wis., art. 10, § 3. 
Board, &., 44 N. W. Rep. 967; 8. c¢. 7 3 Const. Wis., art. 1, ¢ 18, cl. 2. 
Rail. & Corp. L. J. 
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in the meaning of another provision of the constitution of the State,! 
prohibiting such an appropriation of the funds of the State. It is note- 
worthy that the petitioners for the mandamus which the court granted 
were Roman Catholics; but the decision will be equally pleasing to the 
infidels. It would seem, from the report of the case, that one of the 
grievances of the petitioners was that the Bible which was read was 
King James’ version, and not the Douay version, used by the Roman 
Catholics. But the Roman Catholic objection goes deeper, and op- 
poses the general reading of the Bible to children without explanation ; 
since the church, which is infallible and always has been, is vested by 
divine authority with the office of interpreting it, and laymen are 
liable to fall into error from the reading of it, unless they are aided by 
the interpretation of the church, that is to say, of the priests. 

The Wisconsin decision is, nevertheless, sound and wholesome, and 
comes right up to the mark, and gives to the clauses of the constitution 
of Wisconsin, which we have quoted, their full effect and meaning. 
The Protestants of Wisconsin are only a portion of the tax-paying and 
school-going inhabitants of that State; and it is believed if the 
Catholics, Jews and the infidels are counted, they are not even a 
majority. Any system of religious instruction, therefore, which runs 
in the groove of their peculiar ideas, ought not to be tolerated in 
public schools supported equally by the taxation of all citizens, of those 
who believe as they do and of those who do not. 


Unirep States Marts: Orrense or Martine Osscene Matter: Pri- 
vate Letrers.— Among the many very important decisions rendered 
by the Supreme Court of the United States at its last term is the case of 
United States v. Chase,? in which the court hold, construing an act of 
Congress which makes it a misdemeanor to deposit in the mails any 
** obscene, lewd or lascivious book, pamphlet, picture, paper, writing, 
print, or other publications of an indecent character,’’ or any ‘*‘ letters 
upon the envelope of which ’’ indecent language is written or printed,— 
that the inhibition does not extend to obscene matter enclosed in an en- 
velopeon which there is nothing written but the address. The opinion 
of the court is written by Mr. Justice Lamar, and no dissent appears. 
It seems that Mr. District Judge Hammond had before him, in a prior 
case, the question of the construction of the statute in this particular, 


1 Const. Wis., art. 1, 318, cl. 4. 


2 10 Sup. Ct. Rep. 756. 
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and arrived at a similar conclusion ;' and Mr. Justice Lamar quotes 
his pertinent observations in his opinion. The opinion, of course, 
turned on the interpretation of the statute; but, beyond this, the re- 
sult arrived at should be regarded as the enunciation of a very impor- 
tant principle, deeply imbedded in public policy. On the one hand, 
public policy is very deeply concerned that the United States mails shall 
not be made the means of publishing lascivious matter, or of its trans- 
mission in an open form so that it can be read in the course of trans- 
mission, or of the circulation of lascivious books, pamphlets, writings, 
pictures, etc. On the other hand, public policy is equally, perhaps 
more deeply concerned in upholding the principle that the sanctity of 
“private correspondence shall remain inviolate. Such correspondence in 
the hands of the government for the purpose of transmission through 
the mails should be held sacredly inviolable, and so should it be held in 
every other case, even after it has arrived at its destination, except where 
it is necessary that it should be published in the form of evidence in 
the courts of justice. It often happens that, in the harmless intimacies 
between friends and relatives, things are written and transmitted 
through the mails, under the cover of envelopes, the publication of 
which, in the form of a pamphlet, book or other open print or writing, 
would be grossly indecent and offensive to public morals; and yet, 
when transmitted between two persons under the intimacies which 
spring from friendship, relationship or from other circumstances, no 
greater harm is done than when the same words are spoken in the in- 
timacies of a private conversation. The distinction between the publi- 
cation, circulation or diffusion or obscene matter tending to corrupt 
the public morals, and especially the morals of the youth, and the 
transmission of such matter from one particular person to another in 
the intimacies of private correspondence is a most vital distinction, and 
one which it is assumed neither Congress nor the courts will ever lose 
sight of. 


Rartroap Compantes: Contracts: Liens Grow1nG Out or Contracts 
FOR THe CARRIAGE OF FREIGHT AND Division oF Earntnes. — The con- 
clusion of the Supreme Court of the United States in a recent case? to 
the effect that a contract between two railroad companies in relation to 
the carriage of freight and the division of earnings, which provides that 


1 United States v. Hugget, 10 Fed. &c. R. Co., 10 Sup. Ct. Rep. 753, opin- 
Rep. 636, 641. ion by Mr. Justice Miller. 
2 Des Moines &c. R. Co. v. Wabash 
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**this contract and any damages for the breach of the same, shall be a 
continuing lien on the roads of the two contracting companies, their 
equipment and income, in whosoever hands they may come,’’ — does 
not create a lien or obligation running with the land, so as to render it 
liable, in the hands of a purchaser of one of the roads, for supposed 
earnings that would have accrued during the term provided in the 
lease, —seems obvious enough. Such a lien, from its very nature, 
must always remain a private or secret lien, of which third persons 
could not take notice, and which would not, therefore, affect a pur- 
chaser without notice. Moreover, such alien ought, it should seem, 
to be held void as to third persons, for the reason that it must, in the 
very nature of things, remain indeterminate in amount and extent, de- 
pending upon an accounting and the equities subsisting between two 
contracting parties. It is hard to see- how an intending purchaser, 
without a degree of caution and diligence which the law does not im- 


pose upon purchasers of any species of property, could protect himself 
against the consequences of a lien of this nature. 


Rartway Recerversuirs : Court Rerustnc TO SURRENDER PROPERTY TO 
Stare Court AFTER JupGMENT OF FORFEITURE IN Quo WakRANTO. — 
In the case of Mercantile Trust Co. v. Missouri, Kansas & Texas Rail- 
way Company,! the Circuit Court of the United States for one of the 
districts of Texas, disposed of a very important question affecting 
property lying in two judicial circuits. The decision is unique, in that 
the opinion was rendered by Mr. Justice Miller, of the Supreme Court 
of the United States, the ‘‘ Circuit Justice for the Eighth Circuit,’’ and 
is concurred in by Mr. Justice Lamar of the same court, the ‘ Circuit 
Justice for the Fifth Circuit,’’ and by Mr. Circuit Judge Caldwell of the 
Eighth Circuit, and Mr. Circuit Judge Pardee, of the Fifth Circuit. The 
case briefly was that certain railway property had passed into the hands 
of a receiver of a Circuit Court of the United States, in a proceeding to 
foreclose a mortgage. Subsequently, a proceeding was brought against 
the corporation by the State of Texas, by an information in the nature 
of a quo warranto, to forfeit its franchises for violation of the law of 
Texas. This proceeding was successful, and thereupon the Texas 
court, in pursuance of the statute of that State, which, by the way, is 
similar to the statutes of most of the States on this point, appointed a 
receiver to take charge of the property and wind up the corporation. 


1 Reported, 7 Ruil. & Corp. L. J. 462. 
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This receiver applied to the Circuit Court of the United States to have 
the property turned over to him. This application the court refused, 
the four judges being unanimous. The decree which was entered was, 
of course, in form the decree of the Circuit Court of the United States 
for the District of Texas. The application is treated, in the opinion of 
the court, as one addressing itself to the discretion rather than to the 
power of the court. The petitioner took the wild position that because 
the sale of the Texas road to others was forbidden by the laws of Texas, 
or without sufficient authority under those laws, therefore the Circuit 
Court of the United States, in the proceedings for foreclosure of the 
mortgage of the Missouri, Kansas & Texas Railway Company, were 
without any jurisdiction over that piece of road, or over the mortgage 
which covered this property. Mr. Justice Miller said: ‘* We think that 
this is a mistake. Every suit which is erroneously brought on the sup- 
position that the plaintiff is entitled to property and that the defendant 
is not entitled, would, according to that rule, be without jurisdiction. 
Suppose suit is brought in ejectment for a piece of land; the defendant 
says: ‘ You cannot sue me; I do not own the land; you have no juris- 
diction over me.’ Who would listen a moment to any objection of that 
kind? It is the business of the court to determine whether a lawful 
claim is set up or not, and the trial of that question cannot be defeated 
by simply saying, ‘ You have no right to the property you claim; you 
have no right to sue me for it.’’’ In other words, the court was called 
upon to answer the almost idiotic proposition that the question of the 
jurisdiction of a court over the subject-matter of a controversy is to be 
determined by the output or conclusion of the controversy on the merits. 
To advance such a proposition would have been discreditable to 
counsel, if the Supreme Court of the United States had not recently de- 
cided the Terry homicide case,! in such a way as to involve an unde- 
niable assertion of that principle, no matter what the court said in its 
opinion. Neagle killed Terry within the body of a county of the State 
of California. The grand jury of that couuty indicted him for murder. 
A Circuit Court of the United States took him out of the custody of the 
State court and discharged him on habeas corpus, on the ground that, 
under the facts of the case, he committefl the homicide in defense of the 
person of a judge of that court, assaulted by an enraged litigant. If 
Neagle, detailed as he had been by the attorney-general to protect the 
person of Mr. Justice Field, had wantonly killed Terry, without justifi- 
cation or excuse, but under a mere pretense of protecting the person of 
Mr. Justice Field, it would have been murder under the laws of Cali- 


1 Cunningham v. Neagle, 10 Sup. Ct. Rep. 658. 
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fornia, and the courts of that State would have had jurisdiction to try 
and punish him for the murder, and the Circuit Court of the United 
States would not have intercepted that jurisdiction. This proposition 
the opinion in that case does not and cannot deny. So that the case 
comes to this, and it cannot be got out of it, that the court have held 
that the want of jurisdiction in the State court depends upon the ques- 
tion whether the homicide was meritorious or criminal, and they refuse 
to allow the State court to try that question, but try it themselves, al- 
though the courts of the United States have no jurisdiction to try acase 
of murder committed within the body of a county of a State. So that, 
if the Texas lawyers fell into a wild delusion in asserting the proposi- 
tion above stated, they ought not to be called fools for doing it. 

The conclusion of the court, that it ought not to surrender the prop- 
erty for administration in the Texas court, rests upon the well-accepted 
principle in respect of the jurisdiction of courts, and which is in es- 
pecial application as between courts of the United States and courts of 
the States, that, where one court gets possession of a fund for the pur- 
pose of an administration, it is not obliged to surrender that fund to an- 
other court, and that where one court acquires jurisdiction over a given 
subject-matter, it is not ousted of its jurisdiction by proceedings which 
may subsequently take place in another court, except in a limited class 
of cases, as, for instance where, under acts of Congress, causes may be 
removed from State courts to the courts of the United States, in which 


case the filing of the petition for removal ipso facto determined the juris- 
diction of the State court. 


Feperat Courts: JuRIspicTION IN CONTROVERSIES TOUCHING THE 
Custopy or Cuitpren.— The Supreme Court of the United States in 
the recent case of Ex parte Burrus, have put to rest a question on 
which there has been a difference of opinion among the inferior Federal 
courts, whether a court of the United States has any jurisdiction of a 
controversy by habeas corpus, the purpose of which is to dispose of the 
custody of an infant. The eourt holds that the courts of the United 
States have no such jurisdiction. The question would seem to be en- 
tirely obvious, and it ought to excite surprise that there could be any 
dissent from the conclusion of the court,! if Mr. Justice Story had not 
in a case at circuit,? decided the question the other way. No Federal 


1 Mr. Justice Brewer dissented. 


2 U. S.v. Green, 3 Mason, 482. See 
18 Fed. Rep. 9. ; 
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question can possibly be involved in such a case, as Mr. Justice Miller 
clearly shows in his opinion, unless in cases where the minor has been 
enlisted into the army of the United States, and then, the rights of the 
United States being involved, it is, according to modern holdings 
(contrary to former ideas) a question for the exclusive cognizance of 
the courts of the United States. Nor can jurisdiction in the courts of 
the United States, in such a case, be supported on the conception of 
diversity of citizenship. The father and the mother may have been 
separated by divorce proceedings, so that the domicile of the mother 
does not in law follow that of the father. They may be the contestants 
for the custody of the child. They may reside in different States of 
the Union; but yet, as there is no amount in controversy, there is no 
foundation for the assertion of jurisdiction by the Federal courts. The 
custody of an infant is purely of an ideal or sentimental value. It is 
necessary, in order that the Circuit Courts of the United States should 
have jurisdiction at law or in equity on the ground of diversity of 
citizenship, that there should be an amount in controversy exceeding 
the value of $2,000. But who can say whether the value of the cus- 
tody of an infant is worth ten dollars or ten thousand? To many a 
broken-hearted mother it would be beyond all price ; to many a worth- 
less father it would be of no value at all. It is pertinently said, by 
Mr. Justice Miller, in giving the opinion of the court: ‘‘ The whole 
subject of the domestic relations of husband and wife, parent and 
child, belongs to the laws of the States, and not to the laws of the 
United States. As to the right to control the possession of this child, 
as it is contested by its father and grandfather, it is one in regard to 
which neither the Congress df the United States nor any authority of 
the United States, has any special jurisdiction. Whether the one or 
the other is entitled to the possession, does not depend upon any act 
of Congress, or any treaty of the United States or its constitu- 
tion. * * * Whatever, therefore, may be held to be the powers of 
the Circuit Courts in cases of this kind, where necessary citizenship 
exists between the contestants which gives the court jurisdiction of all 
matters between such parties, both in law and equity, where the mat- 
ter exceeds $2,000 in value, we know of no statute, no provision of 
law, no authority intended to be conferred upon the District Court of 
the United States to take cognizance of a case of this kind, either on 
the ground of citizenship, or on any other ground found in this case. 
According to this view of the subject, the whole proceeding before the 
district judge in the District Court was coram non judice, and void, and 
the attempt to enforce the judgment by attachment and imprisonment 
of Burrus, for contempt of that order, is equally void.’ 
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‘* Mapam Tussaup:’’ Ricut or A CoRPORATION TO BE PROTECTED 1N 
THE Use or irs Name.—‘‘ Madam Tussaud”’ is a place in London 
where you can see all sorts of wonderful things ; great men and women 
without limit in wax, including Abraham Lincoln, Garfield and Guit- 
eau, the field carriage of Napoleon, captured by the Prussians at 
Genappe the night after the battle of Waterloo, and many other things 
too numerous and wonderful to mention, — enough, in fact, to detain 
the traveler for a month in London, unless he is in a great hurry, as 
most American travelers are. Madam Tussaud herself was an old 
Frenchwoman of aby-gone generation, who started this museum in Lon- 
don; and it grew, and was then carried on by her sons, and is 
carried on now by no one knows whom; but the place is still call- 
ed ‘‘ Madam Tussaud,’’ and the business is ostensibly conducted 
under a **company’’ having the name ‘‘Madam Tussaud & Sons, 
Limited.’’ Now, itso fell out that there was a man fortunate enough 
to own and possess the name Tussaud. In short, his name was Louis 
Tussaud, and he was presumably a descendant of the old lady. He 
had been employed by ‘‘Madam Tussaud & Sons, Limited.’”? He 
proposed to form a company for carrying on a similar business. 
It was formed, and seven persons, of whom he was one, subscribed 
for one share. Certain contracts were entered into, and he was 
to receive 2,500 fully paid-up shares, and was to be employed as man- 
ager, etc., for seven years; and all this because he was so fortunate, 
happy and proud as to own and possess the name of Tussaud. This 
naturally displeased the company calling itself ‘*‘ Madam Tussaud & 
Sons, Limited.’’ They applied for an injunction to restrain the regis- 
trar of joint-stock companies from registering a new company under 
the name of *‘ Louis Tussaud, Limited,’’ or any other name so nearly 
resembling that of ‘‘ Madam Tussaud & Sons, Limited.’ Mr. Justice 
Stirling held that, though the happy and proud possessor of the name of 
Louis Tussaud might open and carry on such a business in his own 
name, and might take in partners and trade under the style of *‘ Louis 
Tussaud & Co.,’’ yet he could not confer on another person or company 
the right to use the name of Tussaud in connection with a business 
which he had never carried on, and in which he had no interest. The 
learned judge reasoned that, presumably the object of the defendant 
and his proposed company was to induce the world to believe that the 
business to be carried on was that of the plaintiff company, or a 
branch of it; and he accordingly granted the injunction prayed for. 
Instances are not unfrequent in the American law reports, in which 
courts of equity have protected the exclusive use of a corporate name, 


or 


= 

tr 

si 

tl 

3 


NOTES OF RECENT DECISIONS. 673 


on a theory analogous to that upon which they proceed in protecting 
trade-marks and trade names.! An injunction has been granted to re- 
strain persons from adopting and using the same corporate name with 
that previously adopted, regularly and in good faith, by the complain- 
ant.2 It has been ruled that an injunctive order may require a suffi- 
cient modification of the name proposed to be assumed, or assumed, by 
the second company, to prevent confusion and obviate just objection.® 
A court of the United States has declined to interfere to prevent the or- 
ganization of a corporation, bearing the same name as that of a for- 
eign corporation doing business within the State in which the Federal 
court sits, on the theory that it is not competent for the Federal courts 
to interfere with the officers of the States in the exercise of their pow- 
ers in creating corporations. The Supreme Judicial Court of Massa- 
chusetts has put forward the plainly untenable view thata proceeding te 
oust a corporation of its right to use a certain name on the ground of 
interference with the name previously adopted by another corporation 
ought not to be entertained, for the reason that a corporate name is in 
the nature of a franchise which can no more be impeached by private 
persons than a franchise to be a corporation. While this case was 
probably correctly decided on its facts, the theory that a corporation 
can acquire, by grant from the Secretary of State or any other ministe- 


- rial officer, or by organizating under a general law in the mode therein 


pointed out, the right to use the same name as a precedent corporation, 
and thereby to invade its exclusive rights, is a proposition which finds 
no support whatever either in reason or in justice. It introduces into 
American law the incongruous idea of the franchise of cheating and do- 
ing wrong. On the contrary, it is a view worthy of consideration, that, 
where the State has granted to one corporation the right to use a par- 
ticular name, that grant is a contract, and that the obligation of that con- 
tract is impaired, by a subsequent grant by the State to another cor- 
poration to use a similar name; so that the subsequent grant, whether 
emanating from a special charter or accruing under a general law, is 
beyond the power of the State, under the Federal constitution, and 


1 Holmes, Booth & Haydens v. Rep. 18; 26 Am. & Eng. Corp. Cas. 
The Holmes, Booth & Atwood Manu- 118. 


facturing Co., 37 Conn. 278; s. c.9 Am. 
Rep. 824; Re U. S. Mercantile Report- 
ing &c. Asso., 22 N. Y. State Rep. 494; 
s.c 4 N. Y. Supp. 916 (petition for 
change of name denied). Compare 
Converse v. Hood, 149 Mass. 471; 8. c. 
21 Northeast. Rep. 878; 17 Mass. L. 


2 Newby v. Oregon &c. R. Co., 1 
Deady (U. S.), 609; Holmes v. Holmes 
&c. Manufacturing Co., 37 Conn. 278. 

8 Ex parte Walker, 1 Tenn. Ch. 
97. 

4 Boston Rubber Shoe Co. v. Bos- 
ton Rubber Co., 149 Mass. 436. 
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hence necessarily subject to the corrective jurisdiction of the courts. 
It has been held in Missouri, under a statute, that the Secretary of State 
has the discretion to refuse a certificate of incorporation to a new com- 
pany, where the name which it proposes to assume so nearly resembles 
that assumed by an existing corporation, that it will be likely to create 
confusion on the part of the public between the two corporations.! 
But unless there is such a resemblance between the name proposed to 
be assumed by the new corporation and that-possessed by an old one, 
the Supreme Court of that State will send its mandamus to the Secre- 
tary of State to compel him to issue a certificate to the new.? 

The American cases are but the echo of numerous adjudications in 
England. A company not registered under the Companies’ Act, 1862, 
can restrain the registration of a projected new company, which is in- 
tended to carry on the same business as the unregistered company, and 
to bear a name so similar to that of the unregistered company as to be 
calculated to deceive the public.? Such a restraining order can, how- 
ever, be avoided by the defendant giving an wndertaking not to carry on 
business in the threatened name, but to assume another name which will 
not lead to confusion. The English courts proceed upon the view that 
the principles applicable to individuals, trading under identical or sim- 
ilar names, apply equally to companies. They have never adopted the 
untenable view that the name of a company organized under a general 
statute is a franchise in such a sense that it can do business under that 
name, although it is a name identical with that of a previously existing 
company, or so nearly identical with it as to produce confusion between 
the two companies in the minds of the public, and so work a fraud, not 
only on the prior company, but also on the public. If therefore a com- 
pany has been registered under the same name as a prior company, it 


will be restrained, in those courts, from carrying on business under the 
same or a similar name. 


Haseas Corpus IN THE SuPREME Court oF THE UNITED States TO RE- 
LEASE PRISONERS HELD UNDER STATE SENTENCES.— In two recent cases ° 


1 State v. McGrath, 92 Mo. 855; s. (§ 20) that “‘no company shall be reg- 
c. 5S. W. Rep. 29; 10 West. Rep. 391; istered under a name identical with 
Alb. L. J. 165; 2 Rail. & Corp. L.J. 352. that by which a subsisting company is 

2 State v. McGrath, 75 Mo. 424. already registered, or so nearly re- 
8 Hendricks v. Montague, 17 Ch. sembling the same as to be calculated 


Div. 638. to deceive,” except in certain speci- 
4 Merchant Banking Co v. Mer- fied cases, 


chants’ Joint Stock Bank, 9 Ch. Div. 5 Ex parte Medley, 134 U. S. 160; 
560. The companies act, 1862, provides Ex parte Savage, 134 U. S. 176. 
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the Supreme Court of the United States recently made a most extraor- 
dinary and unjustifiable use of the writ of habeas corpus, and by means 
of such writ discharged a murderer under sentence of death confined in 
the penitentiary of the State of Colorado. The grounds of the discharge 
were that, since the murder was committed, the legislature of Colorado 
enacted a statute providing for the manner in which persons convicted of 
capital offenses should be confined, between the date of their conviction 
and the date of their execution, in which it was provided that the warden 
of the penitentiary ‘‘ shall keep such convict in solitary confinement until 
infliction of the death penalty ; and no person shall be allowed access to 
said convict, except his attendants, counsel, physicians, a spiritual ad- 
viser of his own selection, and members of his family, and then only in 
accordance with prison regulations.’’ This regulation, it is perceived, 
is a simple one, the propriety of which is perfectly obvious. In short, 
it is one which every jailer ought to be at liberty to adopt, and which 
every prudent jailer would adopt in such cases, without being required 
so to do by statute. Nevertheless, a majority of the Supreme Court of 
the United States held that the clauses of the statute above quoted in- 
creased the penalty, and, as the statute was enacted since the murder 
was committed, and as the sentence was in conformity with the statute, 
the prisoner was confined under an ex post facto law, and hence in viola- 
tion of the constitution of the United States. The order which the court 
first made discharged him entirely, but the court subsequently modified 
the order so as to provide that ten days’ notice of his discharge should be 
given tothe attorney-general of Colorado. The court did not, and ob- 
viously could not, indicate what good this notice would do. From this 
conclusion Justices Brewer and Bradley dissented, in a short opinion 
given by Mr. Justice Brewer. He described the differences between the 
manner in which the prisoner was required to be confined, under the old 
law and under the new law as follows: ‘‘ By the old law, execution muse 
be within twenty-five days from the date of sentence, by the new, with- 
in twenty-eight days. By the old, confinement prior to execution was 
in the county jail; by the new, in the penitentiary. By the old, the 
sheriff was the hangman; by the new, the warden. Under the old, no 
one had a right of access to the condemned except his counsel, though 
the sheriff might, in his discretion, permit any one to see him; by the 
new, his attendants, counsel, physician, spiritual adviser and members. 
of his family have a right of access, and no one else is permitted to see 
him. Under the old, his confinement might be absolutely solitary, at 
the discretion of the sheriff, but with a single interruption; under the 
new, access is given to him as a matter of right to all who ought to be 
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permitted to see him. True, access is subject to prison regulations ; so, 
in the jail, the single authorized access of counsel was subject to jail 
regulations. It is not to be assumed that either regulation would be 
unreasonable, or operate to prevent access at any proper time. Surely, 
when all who ought to see the condemned have a right of access, sub- 
ject to the regulations of the prison, it seems a misnomer to call this 
‘ solitary confinement,’ and in the harsh sense in which this phrase is 
sometimes used. All that is meant is that a condemned murderer shall 
not be permitted to hold anything like a public reception; and that a 
gaping crowd shall be excluded from his presence. Again, by the old 
law, the sheriff fixes the hour within a prescribed day ; by the new, the 
warden fixes the hour and day within a named week. And these are 
all the differences which the court can find between the two statutes, 
worthy of mention. Was there ever a case in which the maxim ‘de min- 
émis non curat lex’ had a more just and wholesome application? Yet, 
on account of these differences, a convicted murderer is to escape the 
death he deserves, and be turned loose on society.’’ 

This was only one reason, although a perfectly conclusive one, why 
the writ should have been denied. Another and more fundamental 
reason is, that the Supreme Court of the United States has no jurisdic- 
tion to use the writ of habeas corpus to discharge prisoners held 
under State sentences. The jurisdiction of that court is fixed by the 
constitution in the following passage: ‘‘ In all cases affecting embassa- 
dors, other public ministers and consuls, and those in which a State 
shall be a party, the Supreme Court shall have original jurisdiction. 
In all other cases before mentioned, the Supreme Court shall have ap- 
pellate jurisdiction, both as to law and fact, with such exceptions, and 
under such regulations as Congress shall make.’’! It is perceived that 
the original jurisdiction of the court is limited to cases affecting em- 
bassadors, public ministers and consuls, and those in which a State 
shall be a party. It is also perceived that all the other jurisdiction 
granted to it is appellate jurisdiction, with an annexation of the power in 
Congress to curtail and regulate such appellate jurisdiction. The writ of 
habeas corpus was always regarded as an original writ, and not as an in- 
cident of appellate jurisdiction, until the Supreme Court of the United 
States began to use it in cases of persons committed under Federal 
sentences; and then that court expressly said that it used it in 
virtue of its appellate jurisdiction and by analogy to the writ of error, 
for it had no original jurisdiction in such cases. Congress has, by § 751 


1 Const. U.S. art. III, § 2, cl. 2. 


of 
po 
q up 
se 

to 
of 
ex 
vi 
B 
to 
in 
Ww 
r 
t! 
C 
e 
e 
1 


NOTES OF RECENT DECISIONS. 677 


of the Revised Statutes, attempted to confer upon the Supreme Court the . 
power to issue writs of habeas corpus ; but as Congress cannot confer 
upon that court any original jurisdiction which it does not already pos- 
sess by the constitution, it cannot, of course, invest it with the power 
to use the writ of habeas corpus as an original writ. By another section 
of the same body of laws,! ‘* The writ of habeas corpus shallin no case 
extend to a prisoner in jail unless where he is * * * in custodyin 
violation of the constitution, or of a law ortreaty of the United States.”’ 
By this provision Congress, no doubt, intended to give the jurisdiction 
to the Federal courts to discharge prisoners held under State process 
in violation of the constitution or laws of the United States. But upon 
what sound principle can the writ be used where the prisoner is 
so held after conviction? If there is anything which is firmly settled in 
regard to the boundaries of the use of the writ of habeas corpus, it is 
that it cannot be made a substitute for a writ of error. The Supreme 
Court of the United States have declared that principle again and again, 
even in cases where they were using the writ by analogy to a writ of 
error, and where they could use it on no other principle. Then, if that 
court can only use the writ by analogy to a writ of error in the case of 
a State conviction and sentence, why does it not use it as it would use a 
writ of error? Why does it commit the monstrous excess of jurisdic- 
tion, of discharging altogether ared-handed murderer, because of some 
slight excess, and even that doubtful, in the punishment which is in- 
flicted upon him, over the punishment which was prescribed by the law 
in existence at the time when the murder was committed? Why does 
it not import a little common sense into the use of a jurisdiction 
which it originally seized upon without authority, and in the use of the 
writ discharge so much of the punishment as is illegal and affirm so much 
of it as is legal? In the case on which we are commenting, Mr. Jus- 
tice Miller pointed out, in the opinion of the court, that this was not 
compatible with the nature of the writ of habeas corpus. He said: ‘ If 
this were a writ of error to the Supreme Court of Colorado, as Kring’s 
case was a writ of error to the Supreme Court of Missouri, our duty 
would be plain, namely, to reverse the judgment for the error found 
in it, and remand the cause to the State court for further proceedings. 
If such were the case before us, our duty would be to reverse the judg- 
ment, and remand the case to the court below to deal with the prisoner 
in the face of the fact that a verdict of guilty, which was valid and 
legal, remains unenforced. But, under the writ of habeas corpus, we 
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cannot do anything else than discharge the prisoner from the wrong- 

ful confinement in the penitentiary under the statute of Colorado, in- 
valid as to this case.’’ This language affords a conclusive reason why 
the writ of habeas corpus should not have been rescrted to at all, and 
why the prisoner should have been left to his remedy by writ of error, 
The monstrous abuse of an appellate court substituting the writ of 
habeas corpus for the writ of error at its mere pleasure, when it can- 
not, by means of the writ of habeas corpus, properly revise the sen- 
tence under which the prisoner is confined, as it could do under the 
writ of error, is one which should not escape the censure of the pro- 
fession and the public, no matter what may be the dignity of the court 
which has been guilty of it. But when we contrast this case with the 
case of Kring, how the astute lawyer who got Kring out of jail through 
the aid of the Supreme Court of the United States, after seven years’ 
confinement and a capital conviction for a murder of the most atro- 
cious character, must be gangrened with envy and chagrin that he did 
not think of applying for a writ of habeas corpus instead of a writ of 
error.) If he had only applied for a habeas corpus, he could have had 
Kring discharged entirely. As it was, he applied for a writ of error, 
and under that writ, succeeded in getting a decision, five judges over- 
ruling thirteen, that Kring could only be put upon trial for murder in 
the second degree. As that was a bailable offense, Kring was admit- 
ted to bail, and while out on bail, before his fifth trial could be had, 
died in bed like a decent Christian, — a case which has been a standing 
reproach to the administration of justice, but which will not be a greater 
reproach than the case of Medley, upon which we are commenting. It 
should really seem that a court which is four years in arrears with its 
docket, and which is falling in arrears more and more every term, 
could direct its time to more useful purposes than these wanton and 
unjustifiable interferences with the administration of the laws of the 
States. 


Tue Ortemat Packace Case. —No judicial decision within living | 
memory has been discussed as much by the lay press as the decision of 
the Supreme Court of the United States in Leisy v. Hardin.? In that 
case a firm of brewers, domiciled in Illinois, had an agent in Iowa who 
was employed in importing their beer into that State and there selling 
it, contrary to the municipal laws of Iowa. Under the laws of that 
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State the beer was subject to seizure by the local authorities ; it was so 
seized while in the hands of such agent in the original packages in 
which it had been imported. The owners brought replevin forit. The 
trial court sustained the action, on the ground that, in so far as the 
State law authorized the seizure of imported liquors in original pack- 
ages in the hands of the importer, it was an infringement of that clause 
of the constitution of the United States which vests in Congress the 
power to regulate commerce among the States. The Supreme Court of 
Iowa reversed this decision.1 On writ of error to the Supreme Court 
of the United States, that tribunal now reverse the Supreme Court of 
Iowa. The decision, written by Mr. Chief Justice Fuller, is drawn 
with an able hand and is persuasive in its reasoning. But it cannot 
escape attention that it directly overrules the case of Pierce vy. New 
Hampshire, one of the license cases decided by the same court in 
1847.2. In that case a dealer of liquors in New Hampshire imported 
a cask of rum from Massachusetts into New Hampshire, and resold it 
in New Hampshire in the original package, in violation of the local law 
of that State. He was indicted, convicted and fined for so doing, un- 
der that law, and the question was whether that law, thus operating, was 
an infringement of the clause of the constitution of the United States 
above quoted; and the whole court held that it was not, though the 
judges gave different reasons for their views. Chief Justice Taney 
took the view that the clause of the constitution conferring power upon 
courts to regulate commerce among the States does not exclude State 
regulation until Congress acts, and then only in so far as the acts of 
Congress are incompatible with those of tle States. It is well known 
that there has been a diversity of opinion in that court, and in the 
legal profession, upon this precise question. A majority of that court 
now affirm the view that, as to general matters, the power of Congress 
is exclusive, whether it acts or not, so that any State action is ipso 
facto void. But they concede that, as to local matters, such for in- 
stance as pilotage, the States may act, at least until Congress excludes 
their right of action. This, as we understand the decision, is the view 
that the majority of the court now takes. It is to be observed that 
this extraordinary decision is rendered by six of the judges against 
three. Three of the ablest members of the court, Justices Gray, Har- 
lan and Brewer, dissented. The decision purports to be a revival, or 
rather an application, of the doctrine of Brown v. Maryland,’ in which 
Chief Justice Marshall put forward the theory that the constitutional 
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provision under discussion excludes the power in the States, not only 
of arresting articles of commerce in transit into a State, but also 
from preventing its resale in original packages. The theory of the 
court was that, until the original packages are broken up and the prop- 
erty is so distributed that it becomes a part of the common mass of 
property within the State, it does not become subject to the power of 
the State. The difficulty of applying this rule was pointed out by Mr. 
Justice Daniel in his opinion in the license cases,! in which he called at- 
tention to the fact that in many cases an original package is of such a 
nature that it is never broken up, as for instance, where it consists of a 
horse, a piano, or a steam engine. It might be added that in many 
cases iteis never broken up until it gets into the hands of the consumer, 
as, for instance, a barrel of flour. Inthe present case, Mr. Chief Jus- 
tice Fuller does not reiterate this precise language, though he reaflirms 
the theory that the importer has a right to resell, and that the jurisdic- 
tion of the State does not attach until, in some way, the property is 
mingled with the common mass of property in the State. 

But the decision is extraordinary from the fact that it contains the 
proposition that Congress can confer police powers upon the States. 
He says: ‘‘ And while, by virtue ofs its jurisdiction over persons and 
property within its limits, a State may provide for the security of the 
lives, limbs, health and comfort of persons, and the protection of prop- 
erty so situated, yet a subject-matter, which has been confided exclu- 
sively to Congress by the constitution is not within the jurisdiction of 
the police power of the State, unless placed there by Congressional 
action. A little reflection will show into what sort of a hole the court 
has placed this question, sinking it so deeply that a steam engine, or 
the most powerful derrick and tackle, could not get it out. The inex- 
orable logic of this decison is this: The States cannot seize intoxicants 
in original packages in the hands of an importer, because this is an in- 
fringement of the exclusive power of Congress. But Congress can del- 
egate the power to the States so to do. In other words Congress can 
delegate a portion of its exclusive legislative power to the States. It 
is a fundamental principle of American constitutional law, subject to 
certain well known exceptions in the cases of municipal corporations, 
administrative boards and the like, that legislative power cannot be 
delegated. For instance, if the legislature of Missouri were to meet, 
pass the general appropriation bill, and provide that all other legisla- 
tion, needful until the next session of the legislature, should be enacted 
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by a board consisting of the Governor, Secretary of State and the At- 
torney-general, — such an act would be void, and any such legislation 
would be void. So, if the Congress now in session, instead of pass- 
ing or refusing to pass the McKinley bill, should pass a law referring 
the matter to the legislature of the greatest commercial State in the 
Union, the State of New York, and should’ provide that whateter law 
the State of New York enacted on the subject should be the law of the 
Union, such a statute would of course be void. Upon what principle, 
then, can Congress delegate to the States any portion of the legislative 
authority which has been committed to it by the constitution, to be ex- 
clusively exercised by it? But the incongruity of this conclusion is 
greater when it is remembered that, with certain exceptions, so meager 
in character that they do not deserve mention, Congress has xo police 
power; and that all the police power in the Union belongs to the States. 
And yet we have reached a phase in our constitutional development 
when the States are suppliants for their police power at the hands of 
Congress; and at this very moment Congress is engaged in debating 
various laws the purposes of which are to confer such powers upon the 
submissive and suppliant States. This is a total overturning, an abso- 
lute perversion, of the conceptions upon which our constitution was 
originally framed and adopted by the States. 

If we are not so overshadowed by the weight of great decisions and 
of great names as to be afraid to do a little original thinking upon tbis 
question, our minds can scarcely fail to arrive at the conclusion that 
those who framed the constitution never intended such a result as that 
in which its interpreters have placed it. The provision in question had 
a well understood purpose ; it was to prevent the States from establish- 
ing custom houses, and from imposing unfriendly or discriniinating 
burdens upon the commerce of other States in the form of excise 
laws, customs laws, or in any form ef taxation. The mischief that it 
was designed to prevent is well illustrated by the sound and wholesome 
decision of the Supreme Court of the United States in Welton v. Mis- 
souri,! setting aside a statute of Missouri which imposed taxes upon 
goods imported from other States which were not imposed upon goods 
which were the product of the State of Missouri. It is also well illus- 
trated by the decision of the game court in the recent Minnesota dressed 
beef case, setting aside a statute of the State of Minnesota, enacted 
under the dishonest pretense of protecting the health of the inhabit- 
ants of that State, by requiring all dressed beef sold within the State 
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to be inspected on the hoof within twenty-four hours before being 
slaughtered, but which was really aimed at the importation from other 
States and territories of dressed beef in refrigerator cars, a trade 
which was injurious to the local butchers, though greatly beneficial to 
the consumers.' In a considerable line of decisions, the Supreme Court 
of the United States has held that the States may suppress entirely the 
manufacture and sale of intoxicating liquors within their limits without 
infringing any rights secured by the constitution of the United States.? 
In Mugler v. Kansas,’ that court held that a State might do this, al- 
though it operated to destroy the value of all property which had been 
devoted to the hitherto lawful use of the manufacture of such liquors, 
without making any compensation to the owners of such property, and 
that this was not a taking of private property for public use without 
just compensation, nor a deprivation of property without due process 
of law. But now it holds that, while a State may prevent its own 
citizens or others within its limits from manufacturing or selling 
intoxicants, it cannot prevent the citizens of other States from 
introducing such intoxicants and selling them to its citizens in original 
packages. In other words this clause of the constitution is stretched 
to the extent of giving rights within a State to the citizens of outside 
States which are denied by the local law to the citizens of the par- 
ticular State. Looking at it from the stand-point of common sense, if 
the State of Iowa sees fit, having reference to the well known evils at- 
tending the traffic in intoxicating drinks, to suppress that traffic in the 
most radical form, by laws reaching both its manufacture and its sale, 
upon what principle shall the brewers of Missouri and the distillers of 
Kentucky be heard to say her nay? Did the founders of the constitu- 
tion ever intend that certain foreign manufacturers and dealers in dele- 
terious substances should have rights of commerce therein which should 
override the local law of other States? It is difficult to see how any one 
who has even a tolerable knowledge of the constitution and its history 
can come to sucha conclusion. The subject is thrown into the clearest 
light by the masterly dissenting opinion of Mr. Justice Gray, which is 
a complete refutation of the extraordinary position taken by the 
majority. 


1 State v. Barber, 22 Chi. Leg. 112 U.S. 205; Bartemeyer v. Iowa, 18 
News, 331. Wall. (U. S.) 120. 

2 Boston Beer Co. v. Massachu- 3 91U. 58. 275. 
setts, 97 U.S. 25; Foster v. Kansas, 


= 
q 


CORRESPONDENCE. 


‘CRIMINAL COURTS OF EQUITY.” 
MuskeEGan, Micu., June 19th, 1890. 


To the Editors of the American Law Review: 

In your last number (May-June) in the ‘‘ Notes” on pages 474-478, you have 
something to say about ‘‘ The Original Package Case.’’ Some of your com- 
ments refer to the political aspects of the subject. Upon that I have nothing to 
say. On page 477, though, after referring to the legislation of Kansas and 
Iowa, which provides for issuing an injunction, etc., and to the fact that one of 
the judges of the Supreme Court of Iowa was retired because of an opinion 
written by him, upon the validity of an amendment to the constitution of the 
State, you use this language: ‘‘The judges of the Supreme Court of Iowa 
knew perfectly well, as lawyers, that these statutory measures were invasions 
of the right of trial by jury; but they remembered the case of their unfortunate 
brother who had been turned out of office for writing their opinion against the 
validity of the constitution4l amendment. They therefore bowed to the storm 
and delivered an opinion in which they upheld the validity of this invasion of a 
right which has been regarded by all English-speaking people as one of the 
essential bulwarks of liberty. This statute, which they upheld turned the Dis 
trict Courts of Iowa into criminal courts of equity —an odious name which 
no courthad deserved since the abolition of the courts of Star Chamber and of 
High Commission.”” In this connection have you read the opinion of the 
Supreme Court ofthe United States, in the case of Eilenbecker et al. v. District 
Court of Plymouth County, delivered on the third of March last,! in which the 
Supreme Court of Iowa is fully sustained? In which no dissenting opinion is 
filed, not even by Mr. Justice Field. Mr. Justice Miller writes the opinion. In 
it he refers tothe cases of Mugler v. Kansas? and Lowell v. Pennsylvania.* In 
each of those cases Mr. Justice Field wrote a dissenting opinion. But in the 
case from Iowa, not even Mr. Justice Field has a word of dissent. I should like 
to read your views after reading Mr. Justice Miller’s opinion, and hope you will 
have something further to say about the matter in the Review. 

Very respectfully, 


A. DICKENNAN, 


Remarks. — When we wrote the observation in question we had read the 
decisions of the Supreme Court of the United States, to which our correspond- 
ent refers. None of them touch the question under discussion. That question 
is whether, where the constitution of a State provides that the right of trial 
by jury shall remain inviolate it is competent for the legislature to extend the 


1 10 Supreme Court Reporter, 424. 2123 U. 8, 623, 3 127 U.S. 678. 
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jurisdiction of courts of equity, which do not proceed with trials by jury, to 
new matters of crime to which such jurisdiction did not hitherto extend. We 
repeat the assertion, that for the legislature to do this is an invasion of the 
constitutional guaranty of the right of trial by jury, and we give credit to the 
Towa judges of having had learning and sense enough to know that such was 
the fact. All thatthe Supreme Court of the United States decided in Eilen- 
becker v. District Court,! was: 1. That the provisions of the constitution of the 
United States ? and of the fifth, sixth and eighth amendments, which guarantee 
the right of trial by jury and certain other rights in criminal cases, are not 
restrictive upon the States, but upon the Federal judicatories only. 2. 
That it is competent for a State, if it sees fit, to abolish the right of trial by 
jury and substitute trial by judge, and this will not be a deprivation of life, 
liberty or property without due process of law, contrary to the fourteenth amenid- 
ment of the constitution of the United States. The Supreme Court of the 
United States never held, and never undertook to hold, and could not have held 
because it had no jurisdiction to hold, that the Iowa statute was not a violation 
of the provision of the constitution of Iowa guaranteeing the right of trial by 
jury. No-such question was raised or discussed in the case; nor had it any 
jurisdiction to review the Supreme Court of Iowa upon that question. 

The case of Mugler v. Kansas,* so far as it touches upon this question, up- 
holds the validity of the statute of Kansas providing for injunctions against 
places where intoxicating liquors are manufactured or sold and for process of con- 
tempt for violations of such injunctions, in so far as it touches the constitution 
of the United States only; that is all that the court could hold, that is all 
that it had jurisdiction to hold. It does not hold that such a provision is not 
an invasion of the right of trial by jury, which is guaranteed by the constitu- 
tion of Kansas; it merely holds that it is not an invasion of that right which is 
guaranteed by the constitution of the United States. The observations of Mr. 
Justice Harlan, on page 673, were not directed to this question. He there says: 
“‘The ground of this jurisdiction in cases of purpresture, as well of public 
nuisances, is the ability of courts of equity to give a more speedy, effectual, 
and permanent remedy, than can be had at law. They can not only prevent 
nuisances that are threatened, and before irreparable mischief ensues, but ar- 
rest or abate those in progress, and, by perpetual injunction, protect the public 
against them in the future; whereas courts of law can only reach such 
nuisances, leaving future acts to be the subject of new process or proceedings, 
This is a salutary jurisdiction, especially where a nuisance affects the health, 
morals, or safety of the community. Though not frequently exercised, the 
power undoubtedly exists in courts of equity thus to protect the public 


against injury.” To this he cites a number of cases, not one of which ~ 


has sustained the use of an injunction against a dramshop, or a place where in- 
toxicating liquors are manufactured and sold. 

The question under consideration is not touched upon in the remotest degree 
in the case of Powell v. Pennsylvania,‘ to which our learned correspondent refers, 
That case merely decides that a statute of Pennsylvania, making it a misde- 
meanor to manufacture or sell oleomargarine, or adulterated butter or cheese, 
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was not a violation of the fourteenth amendment to the constitution of the 
United States. 

If our learned correspondent had gone back to an article in a former number 
of the AMERICAN Law REVIEW, entitled ‘‘ Injunctions Against Criminal Acts,’’ } 
he would not have fallen into the error of supposing that the editors of this 
publication had written in profound ignorance of this question. If he had read 
the decision of the St. Louis Court of Appeals in State v. Uhrig,? he could not 
have fallen into this error. It is there pointed out, after the only thorough 
investigation of this question which has been made by any court, that courts of 
equity have never exercised a general jurisdiction to enjoin public nuisances 
upon informations brought and prosecuted on behalf of the public, but that 
this jurisdiction has been exercised within such narrow limits that it ought to 
be regarded as a very special and exceptional jurisdiction. The long and ex- 
tensive search which was made preparatory to the writing of that opinion led 
the court to the conclusion that the jurisdiction had never been exercised, 
either in England or in this country, except in the three following classes of 
cases: 1. To restrain perprestures of public highways or navigations.? 2. To 
restrain threatened nuisances dangerous to the health of a whole community.‘ 
8. To restrain ultra vires acts of corporations injurious to public right. We 
repeat our former proposition, and we desire to emphasize it in the most delib- 
erate manner, —that any State statute, not expressly authorized by the consti- 
tution of the State, which assumes to extend the jurisdiction of courts of chan- 
cery to a new class of nuisances, and to support and enforce that jurisdiction 
by process of contempt, which proceeds without trial by jury, is a violation of 
the right of trial by jury guaranteed by those constitutions. It is simply a sub- 
stitution of the Roman law for the common law. When Jesus turned water 
into wine at a wedding feast, in order that those who were there might better 
enjoy themselves, he stood on soil which had been conquered by the arms of 
Rome, and which was subject to, though possibly not actually governed by, the 
Roman law. Neither that law nor the Jewish law interfered to punish him for 
so doing. But his fanatical followers would displace our common law and 
revive the obsolete and oppressive institutions of Roman law, in which a man is 
presumed to be guilty as soon as he is accused, is dragged before a magistrate 
and required to answer interrogatories, and is denied the right of trial by jury, 
in order to punish the very doing of that which our Master did on Roman soil 
and without question or punishment. — Eps. 
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REMOVAL OF TERRITORIAL JUDGES. 


Las VreGas, NEw MEXICco, April 28, 1890, 
To the Editors of the American Law Review: 


Your article on page 308 of the March-April Review is calculated to do me an 
injustice. Speaking of the selection of Mr. Dorsey as a jury commissioner you 
say: ‘*The judge no doubt committed a grave mistake in the exercise of this 
important discretionary power, especially as he, the appointee, was at the time 
charged, but upon what evidence we do not know, of complicity in land frauds 
in the territory of New Mexico, which were about to undergo investigation by 
the court in which he was appointed ajury commissioner. It is to be confessed 
that the appointment of a man having such a reputation, to perform the duty of 
selecting jurors before whom his own conduct might pass under review, was 
calculated to impair confidence in the administration of justice and was a great 
mistake on the part of the judge.” 

When President Cleveland removed me he was under the impression, as you 
seem to be, that Mr. Dorsey was selectedas a jury commissioner in the 
United States court, and his action was based upon thisassumption. [I enclose 
herewith a copy of the statement which I filed with Mr. Cleveland after he had 
refused to see me or give me a hearing, which I would be glad to have you pub- 
lish. I am advised that my statement was not considered by the President until 
several years after it had been filed; that when he read it he caused the inves- 
tigation which I had requested to be made, and the result was his courageous 


and manly offer to me of the position of chief justice of the Supreme Court of 
Montana. 


I have never felt that I owed any one an apology for my selection of Mr. 
Dorsey and have never made one, but my summary removal and the misappre- 
hension of the facts made the enclosed statement necessary. 

I have never regretted the appointment of Mr. Dorsey, except for the unfor- 
tunate result to me, and under similar circumstances would do precisely as I 
did before. 

In connection with what you say in regard to the removal of territorial 
judges, permit me to call your attention to the case of the United States ex rel. 
Aaron Goodrich v. James Guthrie, 17 Howard, 284. 


Very truly yours, 


Wo. A. VINCENT. 


The following is a copy of the statement which Chief Justice Vincent filed 
with President Cleveland, and which is referred to in the foregoing letter: — 


WASHINGTON, November 6, 1885. 

Str: I desire in this formal way to call your attention to the facts and circum- 
stances connected with my appointment to and summary suspension from the 
high and honorable office of chief justice of the Supreme Court of the Territory 
of New Mexico, and judge of the First Judicial District thereof. 
; I did not solicit the appointment to the office of chief justice, but while I 
4 was on a business trip to Europe last spring, the entire bar of the judicial 
district, the delegate in Congress, and many leading citizens of New Mexico 
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joined in a request for my appointment, and after a careful examination into my 
antecedents and my standing as a lawyer, you saw fit to tender me the position. 
I immediately returned to the United States and held court every day until 
summarily and without a hearing, suspended by you. 

On receiving the telegram of October 14th, which informed me I had beer 
suspended, I sent you a dispatch asking the cause of my suspension, aud that 
I be given a hearing, as there would be no court for ten weeks and there was 
no necessity for immediate action. You have never replied to that telegram or 
others making the same request, and it has been necessary for me to visit 
Washington to learn the cause of my suspension, and why I was not, before 
final action was taken, furnished with a statement of the charge against me, 
and permitted to answer whether guilty or not guilty. 

Although I could not learn what had been charged against me, I know there 
was no act in either my public or private life which would not bear the light of 
a searching investigation of all my official acts and doings. I telegraphed you 
on the 17th asking for a hearing, but no reply was received. On the 20th and 


2ist of October I had the following telegraphic correspondence with you and 
the Attorney-General. 


Santa Fe, N. M., October 20. 
To the Hon. A. H. Garland, Attorney-General, Washington, D. C.: 
Can I have your permission to start for Washington Wednesday afternoon? 
Please answer immediately. WILuiaM A. VINCENT. 


WASHINGTON, D. C., Oct. 20. 

The Hon. Wm. A. Vincent, Santa Fe: 
Ihave no permission to give, as your suspension by the President is abso- 

lute. Your successor will be appointed in a day or two. 

A. H. Garuanp, 
Attorney-General. 


Santa Fe, N. M., Oct. 21. 
To Grover Cleveland, Washington, D. C.: 

Attorney-General Garland informs me my suspension is absolute, and I earn- 
estly protest against such summary action, without evena hearing, whereby my 
reputation is ruined forever, and appeal to your sense of manhood and justice 
for a hearing, in order to show that I have been an upright judge. I canreach 
Washington in four days and refute any charges against me. Will you not sus- 
pend further action until my arrival? Business cannot suffer, as there are no 
courts for ten weeks. Please answer to-day. WituuaM A. VINCENT. 


WasHIncTon, D. C., Oct. 21. 
To the Hon. William A. Vincent, Santa Fe: 
The dispatch of the Attorney-General was approved by me and the same will 
be adhered to, because upon the conceded facts we are convinced that the 
change is demanded. GROVER CLEVELAND. 


Santa Fer, N. M., Oct. 21. 
To Grover Cleveland, President, Washington, D. C.: 
The full facts are not before you. I have sent them to the Attorney- 
General by mail to-day. I am not fighting for the office, but my good name. 
‘Please read my statement on its arrival. WILLIAM A. VINCENT. 


Did I ask for more than was fair? Do my dispatches read as if I had any- 
thing to conceal? 


The same night I received your telegram, I started for this city, and since my 
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arrival, have examined all papers in relation to my case at the Executive Man- 
sion, the office of the Attorney-General and the Department of the Interior, 
including the General Land Office. The sole charge against me is that preferred 
by Mr. Fishback, of Indiana — namely the appointment of Stephen W. Dorsey, 
as one of five commissioners to select jurors for Colfax county, and that was 
made under the impression that he was to select jurors for the United States 
courts, All other papers on file are testimonials and indorsements of my char- 
acter as a man, my fairness and ability as a judge, and general approval of my 
course while on the bench. No man could desire stronger indorsements than 
I have in the papers on file, many and perhaps the most important of which 
were filed since my suspension, and if a candidate for office, I would be willing 
to base my claims on the papers as they now are. You have assured me that it 
has not been even intimated that I am not honest as a man, that I was not 
honest as a judge, and that my legal capacity for the position has never been 
questioned. Attorney-General Garland and Secretary Lamar have assured me 
of this in even stronger terms. Since it is not charged that I am dishonest or 
incompetent, you must know that a great wrong and injustice has been done 
me. You did not and could not know the reasons which induced me to appoint 
Mr. Dorsey. It would have been only fair, and it was due me, to have waited 
until my explanation was made, as I only asked a delay of four days, before you 
appointed my successor, 

Mr. Dorsey was appointed a jury commissioncr for the following reasons. 
There have been for many years a number of turbulent spirits in Colfax county, 
who have continually fomented trouble. Last spring, the sheriff in attempt- 
ing to make an arrest, was shot and so badly wounded that he is still conflned 
to his bed. Shortly after this occurrence, one of the guilty parties was arrested 
and placed in the jail at Springer, the county seat of Colfax county. A number 
of his associates attempted to release him from the jail, and in a riot which 
followed three men were killed. Remarkable as it may seem, a large number of 
the prominent and influential citizens sustained the parties who had made the at- 
tack upon the jail, and it was necessary to call in the United States regular troops 
from Fort Union, to quell the riot and preserve the peace. This trouble renew- 
ed old feuds created some years ago when, on account of similar troubles, it 
was necessary to annex Colfax county to Taos county, for judicial purposes, 
and the feeling between all classes of people was more bitter than Ican describe 
or you can imagine. ° 

In addition to this, there is a continual war in New Mexico between the sheep 
and cattle men in regard to range and water rights, and these misunderstandings 
have been particularly bad in Colfax county. When court convened there last 
September, there were 168 criminal cases on the docket, and during that term, 
over 100 more indictments were found — many if not most of them growing out 
of the troubles to which I have referred. Where there had been so much 
feeling, it was, of course, difficult to obtain a fair jury, andI realized that the 
task of selecting jury commissioners was a delicate one. As you doubtless 
know, the New Mexico statutes provide that the commision to select jurors, 
shall consist of the district judge, the probate judge of the county, and three 
commissioners appointed by the district judge, the latter having the right to 
reject any one proposed by any commissioner. 

I have always had a Republican on the commission to prevent the possibility 
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of having a political jury, and divided the commissioners between the Mexicans 
and Americans, so that race feeling might be avoided. 

The probate judge was a Mexican, and while not an active partisan — 
not having been elected upon a purely political ticket, was disposed to be 
a Republican. I had never met him, but it was represented to me that 
bis sympathies were inclined towards the sheep owners. Juan Carillo, the 
other Mexican on the commission, was selected because he was a Demo- 
crat, a Mexican, and had been identified with the mining igterests. I had 
never met him until that term of court, but had been pleased with his intelli- 
gence as a petit juror during the term, and the fact that he spoke English. 

A. G. Burnham had also been a petit juror during that term, who had im- 
pressed me favorably on account of his intelligence, and was selected because 
he was a Democrat, a prominent business man at Raton, and one of the few who 
had no sympathy with any contending factions. 

Ex-Senator Dorsey had taken no part in the troubles referred to, was the 
leading Republican of the county, and probably the largest individual cattle 
owner. He has been active in his efforts to harmonize the conflicts between 
sheep and cattle men and was in reality the representative cattle man and peace- 
maker in the county, in addition to being a man of wealth and in consequence 
interested in the good order of the county. I considered all of these matters 
very carefully and it seemed to me after consideration that it would be a wise 
and discreet thing to appoint him. I did not do so, however, until after con- 
sultation with Col. Wm. Breeden, the Attorney-General of the Territory, who 
had charge of the criminal cases, Mr. Frank Springer, a prominent lawyer of 
the Territory, who had resided about ten years in Colfax county, and Col. 
Richard W. Webb, the clerk of my court. They all agreed that his appoint- 
ment was the best that could be made and I determiued upon it for the reason 
that we could not think of another resident of the county, Republican in poli- 
tics, so free from local complications or whose judgment would be so valuable 
in the selection of jurors to try the many criminal cases on the docket. 

The same day I decided to appoint Mr. Dorsey, he happened to be in the 
court-room. I called him and the other two commissioners forward and 
administered the oath to them, sent for the probate judge and we selected the 
jury for the next term. This did not occupy an hour and at its conclusion he 
was discharged and his duties forever ended. I had had no previous conversa- 
tion or understanding with Mr. Dorsey on the subject and am prepared to prove 
that the juries for the next term are the best that Colfax county has ever 
had. 

In regard to my relations with Mr. Dorsey, I had never met him but once 
before going to Springer to hold court, and as he did not recollect that, it was 
necessary for me to be re-introduced to him there. This occurred on the street 
and I did not talk to him five minutes. The latter part of the same week, some 
of the members of my bar informed me that they were going out to inspect his 
cattle ranch, invited me to join them and I did so, but as Mr. Dorsey was saffer- 
ing from an indisposition during all of our brief visit I had no conversation 
with him. 

This is all the intercourse Ihave ever had with Mr. Dorsey, and it seems to 
me remarkable to charge me of all men in the world with complicity in or sym- 
pathy with the alleged land frauds of Mr. Dorsey or any one else, in view of 
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my record as a lawyer and judge. I do not ownorclaim and never have, a foot 
of land in all New Mexico. 

My motives in appointing Mr. Dorsey were of the purest and best, and it is 
cruel to have any other imputed to me. It seems to me that the mere fact of 
my having appointed Mr. Dorsey is one of the best indications in the world that 
[ had no understanding with, or interest in him, because if it was intended to 
select a jury in his interest it would have been done throuch some other party 
and he would n@gt have been so foolish as to accept a place on the commission. In 
addition to all this, the juries selected were for the County Court of Colfax 
county. A court having no jurisdiction over United States land matters or busi- 
ness, but confined solely to local matters arising under the laws of the Territory. 
The District Court which meets at Santa Fe, is the only court in which suits 
affecting Mr. Dorsey’s lands, so far as the interest of the United States are 
concerned, can be maintained, and the jurors for that court had been selected 
three months before the convening of court in Colfax county 

As to my course while on the bench, I desire to state that while I acted as 
judge of the first Judicial District, over 750 cases were disposed of, and from 
that entire number but two appeals were taken. All of the Federal and terri- 
torial officers of New Mexico and all the clergy of Las Vegas where I resided 
at the time of my appointment have indorsed my course while on the bench, 
my statement of facts in Colfax county which prompted the selection of Mr. 
Dorsey and vouch for my motives in that action. What I most value, however, 
is the fact that every lawyer in my district — Republican and Democratic — has 
certified to my ability, honesty and fairness as a judge. They are, above all 
others, the best judges of my qualifications for and my conduct in the position 
of chief justice, and I assert that among the good people of New Mexico there 
was absolutely no discontent with my course on the bench. 

Mr. Fishback, of Indianapolis, who preferred the charge of appointing 
Mr. Dorsey against me, may be a very reputable man, but he is brother-in-law 
to avery dangerous, violent incendiary named O. P. McMains, who resides in 
New Mexico and has been convicted of murder there, although he escaped 
punishment upon a technicality. I have filed with the Attorney-General a cer- 
tified transcript of his trial and conviction, together with all the evidence 
given at the trial, from which you can see that the murder was not only 
cowardly, but cruelin theextreme. During the September term I decided two 
cases against McMains at which he was much incensed. Doubtless, he caused 
his brother-in-law, Fishback, to prefer the charge which resulted in my sus- 
pension. 

It is not charged that I am dishonest or incompetent to fill the position, but 
you refuse to hear my explanation of the appointment of Mr. Dorsey, when if 
you had been in my place, you would have been compelled to act exactly as I 
did, because in a frontier country you would have to deal with different material 
to what you could have here in Washington. Youraction was so summary that 
the public cannot understand why it was taken unless there were charges of the 
grossest immorality or dishonesty against me, and you must see that your 
course will injure me for all time. You could not have acted with greater 
severity had I been charged with being a corrupt man, and even if I had been 
so charged, fairness would have demanded that I should have a hearing before 
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being condemned. You have the power to put this stain upon my reputation, 
but you have no moral or legal right to do so. 

Your action in my case is a serious blow at the independence of the judiciary, 
and shows the wisdom of our forefathers in making Federal judges hold 
for life. A judge should be vested with such a secure title in his office that he 
can feel and be independent and act*without fear or favor, as his judgment 
dictates, and the law prescribes. Ifhe has not this independence and his tenure 
of office depends upon the complaints made at his course by disappointed liti- 
gants or bureau officers, no matter how righteous his actions may be, then he is 
reduced to an unfortunate condition. Instead of deciding questions before him 
according to the law and evidence, he finds himself obliged to court popular 
favor, to apologize to the discontented, to become a fawning hypocrite and 
time-server. 

In conclusion, Mr. President, I earnestly request that you will cause, through 
agents of your own choosing, the most searching investigation into my whole 
conduct in New Mexico, whether as a citizen or judge, and should you hereafter 
be satisfied, as you must be when fully informed, that I have been faithful to 
the sacred trust confided to me, and upright in all things, you will do me that 
justice which you alone can do, and which your high sense of honor and fairness 
will dictate. I have the honor to be, 

Very respectfully, 
Your obedient servant, 


[Signed.] Wm. A. VINCENT. 
To the President, 


Executive Mansion, 
Washington; D. C. 


ComMENTs. — So far as we know, the question of the power of the President 
to remove a territorial judge has never been passed upon by the Supreme Court 
of the United States. It was presented to that court in the case of United 
States v. Guthrie,! referred to in the above letter. That case was an applica- 
tion for a mandamus to compel the Secretary of the Treasury to pay a judge of 
the territory of Minnesota his salary for the unexpired term of his office, from 
which he had been removed by the President. The counsel on both sides seemed 
to regard the question of the President’s power of removal as a question in the 
case, and Caleb Cushing, then Attorney-General, filed an able printed argument 
in favor of the power of removal. The court, however, took the view that this 
question was not involved in the case, but decided the case against the applica- 
tion of the relator, on the ground that a mandamus will not lie to compel an 
officer of the executive department of the government to audit and pay any claim 
whatever. Mr. Justice McLean dissented. His dissenting opinion contains the 
only judicial deliverance upon the question of the power of removal which has 
been made in that court, so far as we know. His arguments against the exist- 
ence of the power seem to us unanswerable. After remarking that the power 
of removal from office by the President was neither exercised nor supposed to 
apply, until recently, to the judicial office, and after reciting the provisions of 
the organic acts of many of the territories, in some of which it was pro- 
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vided that the judges should hold their offices during good behavior, 
and in others during the term of four years, and pointing out that 
the organic acts of the territories of Missouri and Arkansas were 
the only ones where the tenure of office of the judges was four years 
with the qualification, ‘‘ if not sooner removed,” — the learned judge proceeded 
to say: ‘* Inthe nature of his office, the President must superintend the ex- - 
ecutive department of the government. But the judiciary constitutes a co- 
ordinate branch of the government, over which the President has no superin- 
tendence, and can exercise no control. So far from this department being 
subject to the executive, it may be called to pass on the legality of his acts. 
The President, like all the other officers of the government, is subject to the 
law, and cannot violate it with impunity. He is responsible for the infraction 
of private rights, and before a territorial court, the same as before the other 
courts of the Union. Inno just and proper sense can the President be required 
to see that the judicial power shall be carried out, except as controlling the 
physical power of the Union. The effects of the control of the judicial, by the 
executive power, are seen in the history of England, during the reign of the 
Stuarts. The most insupportable tyranny and corruption were realized under 
this paramount power of the executive government. It has always been the 
corrupting power of all free government. This, in a great degree, arises from 
the extent of its powers and patronage. And in the formation of our govern- 
ment great care was taken to place the judicial power on an independent basis. 
Being without patronage, and discharging the most onerous and delicate duties, 
nothing but a high and impartial discharge of its functions can sustain it. 
Whenever any portion of the judicial power shall become subject ‘to the ex- 
ecutive, there will be an end of its independence and purity. It will become the 
register of executive decrees and of a party policy. Whatcould create a deeper 
degradation than to see any branch of the judiciary which stands between the 
executive power and the rights of the citizen, become the mere instrument of 
that power?”? These observations leave nothing to be said, except to repeat 
what we have said before on this subject,— which is substantially this: 1. That 
the President has no power to remove a judicial officer of a territory, where the 
organic act of such territory prescribes that such judicial officer shall hold his 
office for a definite term of years. 2. If the President has such power he can 
justify its exercise only in the plainest cases and for the most cogent reasons. 
3. The exercise of such a power on party grounds merely, even where the right 
to exercise is undoubted, is infamous. — Eps. AM. Law REVIEW. 
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Ram ON Facts, FouRTH AMERICAN EpDITION.!— This book, which has a title 
page almost as extensive as a circus advertisement, is a new edition of an unique 
and entertaining work, with which the profession is familiar, edited by John 
Townshend and Charles F. Beach, Jr., of the New York Bar. It contains in an 
appendix David Paul Brown’s so-called *‘ Golden Rules for the Examination of 
Witnesses;”? Cox’s Advice for Conducting the Examination of Witnesses, and 
Opening a Case to the Jury; Whewell on Theory and Fact; Hoffman’s Fifty 
Resolutions in Regard to Professional Deportment; Cases of Mistaken Identity, 
and of Erroneous Conviction. The whole of this appendix, we believe, was 
contained in former editions. Very little in the way of annotation seems to 
have been done by the editors of this edition. But this is no defect. The 
‘‘ annotating’? of such a book is very much of a publisher’s sham, unless the 
annotator is a genius of the same unique character as the author. The book 
never professed to be a professional guide of a thorough and practical charac- 
ter. Itis rather a collection of light and discursive suggestions, abounding in 
poetical quotations and in facts drawn from celebrated trials, from common 
experience, from historical incidents, etc. Very little attempt was made by the 
learned author to cite judicial decisions — almost none. Editorial work on 
such a book could only be a sort of extension or ‘‘ annex;”’ and the editor must 
consider himself fortunate who can make an extension or annex to such a work, 
which will not abate its interest. - 


SmitTH’s TRANSFER OF NEGOTIABLE PaPER aS COLLATERAL SECURITY.2— 
There is no preface to this brochure, which consists of but forty-six pages; 
but from the title page we infer that Mr. Smith captured both prizes. It isa 
pretty good essay, on an interesting subject, though the authorities cited in his 
foot-notes are by no means exhaustive. This has been remedied in part by an 
appendix which undertakes to collect the law in several States. An examina- 
tion of this appendix shows that the learned author has not been successful in 
gleaning the fieldcompletely. For instance, in examining the Missouri decisions, 
hecorrectly says: “‘ The first position of the courts of this State was in accord- 
ance with the New Yorkrule. They adopted the contrary doctrine in Grant v. 
Kidwell,‘ but have since reverted to their original position.” Itis correct that 


1 New York: BAKER, VOORHIS & Co., 66 3 Citing Goodman v. Simonds, 19 Mo. 
Nassau Street, 1890. 106. . 
2 Being the Sharswood Prize Essay of 430 Mo. 455; Saving Ins. v. Holland, 38 
the University of Pennsylvania forthe year Mo. 49. 
1886, and the Johnson Prize Essay for the § Citing Brainerd v. Reavis,2 Mo. App. 
same year. By LEwIs LAWRENCE SMITH, 490; Crawford v. Spencer, 92 Mo. 498. 
of the Philadelphia Bar. 
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the first position of the Supreme Court of Missouri, as announced in Goodman 
v. Simonds, was in accordance with the New York rule, and that the contrary 
doctrine was subsequently announced by the court in Grant v. Kidwell, and in 
Saving Institution v. Holland; and that the contrary was held by the St. Louis 
Court of Appeals in Brainerd v. Reavis. But it is not correct that the Supreme 
Court of Missouri in Crawford v. Spencer returned in terms to the doctrine of 
Goodman v. Simonds. The Missouri decisions are reviewed by the St. Louis 
Court of Appeals in Conrad v. Fisher,! in which all which had been decided 
down to the time when that opinion was written were examined; and the court 
concluded that Goodman v. Simonds has been twice overruled in Missouri in 
cases in judgment, once thereafter reaffirmed and applied, and nine times there- 


after expressly or impliedly recognized as the law, —suchis the strength of the 
rule of stare decisis in Missouri. 


CarRR ON THE TRIAL OF LuNatics.? — This is a monograph of at out 150 pages, 
all told, by one who has evidently given the subject considerable study. He has 
cited nearly a hundred cases, and has seemingly examined the statute law of all the 
States and territories, and also that of England and of some continental coun- 
tries. A list of text books cited shows considerable research among the stand- 
ard authorities on the criminal law. The first chapter relates to the care and 
control of lunatics; and the second to the preliminary issue in cases of lunatics 
charged with crime; the third advances the proposition that the prelim- 
inary issue is not a matter of right, but a matter of judicial discretion; 
the fourth is devoted to the issue awarded as to the mental condition of the de- 
fendant after conviction; and the fifth is devoted to matters of pleading and 
practice, arising on the trial of a collateral issue as to insanity. Books of this 
kind are often helpful to practitioners and judges who have to deal with special 
subjects. They are generally fullerand enter further into detail than the chap- 
ters on the same subject in the standard works. We have no doubt that this 
little book will be found useful and suggestive to prosecuting attorneys, and to 
lawyers and judges having to deal with the trial of the issue of insanity. 


BURBIDGE’s DIGEST OF THE CRIMINAL Law OF CaNapDa.® —A foreigner can 
hardly be expected to speak with confidence upon the merits of a work of this 
kind. It is pleasingly well printed and attractive. It strictly resembles the 
very authoritative work of Sir James Fitzjames Stephen, on which it professes 
to be founded, though it is necessarily based largely on Canadian statutes and 
decisions. The greatest number of decisions cited in the foot-notes seem to be 


1 37 Mo. App., 414, et seq. 

2 The Suggestion of Insanity in Criminal 
Cases, and the Trial of the Collateral Issue. 
By WILLIAM WILKINS CARR. Philadelphia: 


ada (Crimes and Punishments), Founded 
by permission on Sir James Fitzjames Ste- 
phen’s Digest of the Criminal Law. By 
GEORGE WHEELOCK BuURBIDGE, A.B., D. 
T. & J. W. Johnson & Co., 1890. pp. xvi, L., Judge of the Exchequer Court of Can- 


135. ada. Toronto: Carswell & Co., Law Pub- 
* A Digest of the Criminal Law of Can- _lishers. 
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English decisions; and this is natural enough, for the common law of Canada, 
like that of the United States, has no doubt been borrowed and modeled after 
that of the mother country, —a mere inheritance, so to speak, — for which rea- 
son the decisions of that country are not only applicatory as expositions of the 
borrowed and adopted law, but are in a certain sense a part of that law itself. 
To the English illustrations, drawnfrom the work of Mr. Justice Stephen, the 
learned author of this work adds many illustrations founded on Canadian cases. 
We cannot doubt that the work will be found to be a work of high authority 
and value in the Dominion of Canada, and not without considerable authority 
and value in the United States. It is believed that, of the mass of Jaw which 
we have inherited from the mother country, that portion which relates to crimes 
has undergone less change than any other, and that there is a greater similarity 
between the criminal law of the various States of the American Union (exclud- 
ing the criminal procedure) and that of Canada, than exists in respect of any 
other portion of the law of the two countries. 

We cannot turn over the pages of any Canadian book, or contemplate at any 
point the institutions of that country, without admiring the solid character of 
her people and the steady progress which they are making, not only in moral and 
material development, but also in the development of their political institutions. 
Especially is that country to be congratulated on having an educated and dis- 
ciplined bar, which has not lost, in the scramble of the tradesman, the dignity 
and honor of the legal profession. The bench of that country, unless we mis- 
take ourselves, is composed of learned, high-minded and honorable judges, 
who hold their offices during good behavior; whose judgments are therefore 
not in any sense subject to the danger of being warped by popular clamor, or 
by the impressions of the hour. Canada, though having a nominal connection 
with the mother country, is really an independent nation, and must soon take 
its place as such in the family of great states. That connection at the present 
time, while not diminishing its independence, increases its strength and impor- 
tance. We may confidently expect from that people, in the near future, many 
important additions to the stock of the world’s knowledge, many improve- 
ments and advances in science; and we may confidently look to the bench and 
bar of that country for works on jurisprudence equal to anything which has 
hitherto been produced in the mother country, or in the young republic. 


Dr L’ INTERVENTION. PaRIs, 1890. — This is a learned treatise, of about 225 
pages, on that branch of public international law which relates to the interfe- 
rence by one State in the internal affairs or exterior relations of &nother. It is the 
work of a learned Greek gentleman studying in Paris. For certain reasons he 
desires to perserve his incognito, — doubtless because he discusses with great 
freedom certain political questions, notably ‘‘ La Question D’Orient,’? which 
remains in Europe a “ burning question,” as we in America would say. In this 
portion of his work he touches, in an engaging manner, upon the wrongs of 
those scattered Greek populations which are not yet united under the govern- 
ment at Athens, and on the positions which they occupy, when judged by the 
standards of international law and precedent. No one who has traveled in 
those countries can fail to read with interest and sympathy this portion of his 
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work. Europe has been shamefully remiss in discharging its duties toward the 
Hellenic peoples, Even the battle of Navarino, which established the liberties 
of Greece, seems to have been brought on by accident, and fought on the part 
of the allies without orders; though it was in some senses almost as important 
in its consequences to the Greeks as the battle of Salamis. Europe seems te 
have forgotten the debt which she owes to Athens for breaking the power of 
Asia on the field of Marathon, a debt which can neither be measured nor repaid, 
That battle, according to the just estimate of Sir Edward S. Creasy, checked 
for the first time the career of Persia, thought until then to be invincible, and 
saved the populations of Europe from Asiatic domination. The defeat of the 
Persians in the Gulf of Salamis, twelve years later, was scarcely inferior in its 
importance. In return for this, Europe has allowed the Greek populations to 
be enslaved by the Turks, despoiled of their lands, and crushed under the heels 
of barbarian hordes, of alien customs and an alien religion; and only a limited 
portion of the Greek family is as yet emancipated. The way to settle the 
Eastern question is to give Constantinople to those to whom it historically be- 
longs —to the Greeks. They defended it for ages again~t the hosts of Islam. 
The mighty defensive wall which they built around it still stands, with their 
inscriptions upon its gates. The churches in which they conducted Christian 
worship have indeed been transformed into Mahometan mosques; but the crosses 
and the images of Christ and his apostles are dimly seen in the lofty roofs; and 
in some of them the indolence or tolerance of the Turk, though abhorring all 
picture worship, has allowed the original frescoing to remain. The justice of 
history will not be achieved until the Greeks again defend their historic wall, 
again hurl Greek fire upon the assailing fleets of Islam, if any such should assail, 
and again worship under the flattened dome of St. Sophia. 


“The city won for Allah from the Giaour, 

“The Giaour from Othman’s race again may wrest; 
“ And the Serai’s impenetrable tower 

“ Receive the fiery Frank, her former guest.” 


Marr’s Loursiana INDEX.!— There is not much glory, and less money, in the 
preparation of awork of this kind; but Judge Marr has none the less placed 
the legal profession in his State under very substantial obligations to him. He 
has indexed the statute laws of that State, both public and private, under the 
appropriate titles, and has furnished, for the first time, a key to that mass of 
law. 


THE AMERICAN DIGEST: ANNUAL FoR 1889.2 — This extraordinary work con- 
tains nearly 2,200 printed pages, of very fine type, set solid and in double 
column. It is primarily a digest of the American case law, as given in the so- 
called “‘ National Reporter System,’’? published by the same publishers. It is 


1 Annotated Index of the Aets of the inclusive. By Ropert H.MarR, JR. New 
Legislature of Louisiana, from 1870 to 1888, Orleans: F. F. Hansell & Brother. 
2 St. Paul: West Publishing Co., 1890. 
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prepared and edited by the editorial staff of that system. Its publishers pur- 
chased of Messrs. Little, Brown & Co. the United States Digest, except one 
volume, that for 1889, which was captured by their rivals, the Digest Publish- 
ing Company, of New York; so that one of the titles of this series is ‘‘ United 
States Digest, Third Series.”? This volume does not connect exactly with the 
last volume of that series, but the publishers say that they will, in their annual 
for 1890, digest all other cases necessary to make the American Digest connect 
exactly, without omission, with Volume XVIII. of the United States Digest, 
New Series, including the decisions of the Supreme Court of the District of 
Columbia, of the United States Court of Claims, of the St. Louis and Kansas 
City Courts of Appeals, and of the Illinois Appellate Courts. 

There is a great war going on between three rival digests, and we have been 
supplied with abundant material for mud-throwing by the publishers of two of 
them. But as the weather is warm, as we are somewhat fatigued, and as our 
pages are full, we have concluded not to use this material. It has developed 
the fact that there are serious imperfections in all of these digests, while at 
the same time all of them are entitled to great praise; that they are finding out 
and publishing esch other’s imperfections; and that, by this process, they are 
goading each other to greater efforts, which must in the end result in the pub- 
lication of at least one thoroughly good American digest. Hitherto we have 
preferred, in our own work, for many reasons, the Complete Digest, published 
by the Digest Publishing Company, of New York, and especially because it 
notices statutes, new books, leading articles in the law magazines, and 
digests a selection of English cases. None of the others have these features. 
This digest of the Wests, while seemingly having made a more thorough 
gleaning of the field than the others, so far as that field is covered 
by the publications of the National Reporter System, has the defect of not 
being able to give the citations of the official reports, except those which are 
published prior to the going to press of each of these annual volumes. An 
imperfect attempt is made to supply this, by referring back to entries in 
former annuals by the name of the official report. Thus: ‘ See also Ball v: 
Railway Co., 74 Iowa, 182; Sigafoos v. Railway Co., 39 Minn. 8; Eschlick v. 
Railway Co., 75 Iowa, 443; Northeastern Nebraska Railway Co. v. Frazier, 
25 Nebraska, 53; American Digest, ’88, p. 439, §§ 240, 244-246, 249.” 
This means that, in the paragraphs of the American Digest for 1888, which are 
referred to, the cases above designated by name, as they appear in the official 
reports, will be found. To connect the paragraphs of the digest with those of 
the official reports must be a work entailing very considerable labor on the 
brief-maker. The only clean way in which this can ever be done is to repub- 
lish the paragraphs which have since come out in the official reports, with the 
name of the official report added; but this, we suppose, would entail such an 
additional expense as not to be regarded as practicable. Of course, all the 
digests have to face this difficulty, and none can solve it without duplicating, 
except by waiting until the publication of the official reports, and not digest- 
ing anything from the reporters or law journals until the case has been offi- 
cially published. Down to this time the American Digest is the only ome which 
we have used with a feeling of entire confidence that it has gleaned the field of 
American case law, so far as that field is covered by the National Reporter Sys- 
tem. We trust that the time will come when we can use not only this but 
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either of its rivals, with the confidence that it gleans the whole field of Amerij- 


can case law. The digest which falls short of this does not fill its appropriate 
office. 


ApaMs’ HaNnpD-BOOK OF THE TaRIFF. ' — If we had only had this book a little 
sooner we might have saved all. Last winter we (that is, one of us) concluded 
to tackle the tariff tiger, at least to the extent of a new suit of clothes, made 
by the famous Dutch tailors, VanDam, Brom & Co., of Amsterdam. We ac- 
cordingly wrote to that famous house the following letter: — 


St. Louis, November 10, 1889, 
* Messrs. VanDam, Brom & Co., Amsterdam: 

“GENTLEMEN: Please make for me a Prince Albert suit out of your best black 
goods, such as you made for mein 1887. Shipinthe ordinary way, with con- 
sular invoice, if practicable. Draw on me at sight for the amount, or send bill 
and I will remit, according to your custom and experience. Very truly yours 

“A. L. REVUE.” 

After a loug waiting we received the following letter: — 

‘* AMSTERDAM, 15 January, 1890. 
‘* Mr. A. L. Revue: 

St. Louis, M.O. Gentleman! By this we have the honour to communicate 
you we have sent round by the steamer ‘Edam,’ of the N. A. S. Co., to your 
address: 

‘a small chest containing the costume ordered by you, of which, we wish you 
the good receipt, and confide it may be found to your pleasure. Recording 
your desire, we have still taken better material; as the costume delivered to 
you in 1887, so you will observe, on the enclosed bill. 

** Because we do not deliver anything, otherwise, than by immediate paying, 
we have taken the liberty to give to our banker the bill of exchange, with the 
cognossement. Confiding it will be accept by you, and recommendiag our- 
selves, we have the honour to be: 

** Most respectfully yours, 
**ppr. VanDam, Brom & Co., Sabot.” 


About the same time, but on a day when we were specially impecunious, a 
bank messenger invaded our editorial sanctum and thrust under our nose the 
following draft, and demanded to know what we were going to do about it: 


*‘ Amsterdam, 11 Januari 1890. Goed voor 
87.05. 
*¢ Urd gelieve te betalen voor dezen Eerste Wisselbrief aan de Heer Jan Kal 
Alhier of Order de Somma van Zeven en tachtig Gulden 5 Cents de waarde 
en op Rekening volgens advies. 


‘“‘ppr. VanDam, Brom & Co., 
De Hr ‘A. L. Revue,” ** Sabot.”’ 
te St. Louis (Verenigde State N. Amerika) 


(Revenue Stamp) 


1 A hand Book of the Tariff on Imports and Decisions of the Secretary of the Treas- 
into the United States, the Free List,and ury. By GEORGE HUNTINGTON ADAMS, of 
the Bonded Warehouse System now in the New York Bar. New York: Baker, 
force. With Notes of Judicial Decisio.s Voorhis & Co., 1890. 
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Aboutthe same time wealso received a communication in the form of a printed 
notification, with blanks to fill out, from the Harrass European & American 
Express Co., Limited, of New York (Cu~tom House Brokers and Forwarding 
Agents), notifying us that there would arrive on the steamer “ Zaandam,”’ one 
box consigned to them for us, and enclosing numerous and minute instructions 
in regard to getting the thing through the custom house. Whule this was un- 
der consideration, an invoice arrived from Messrs. VanDam, Brom & Co., or 
rather a bill of parcels, showing: Cost of Suit, 75 Gulden; cost of Boxing and 
Freight, 12 Gulden; stamp, 5 cents; total 87.05 Gulden. Of this fact we im- 
mediately advised the Harrass European & American Express Co., Limited. Af- 
ter considerable exertion, they got it through the custom house for us, and paid 
the duties. These were levied upon the éotal cost, not only upon the prime cost 
of the goods in Amsterdam, but also upon the additional charge which had been 
made for boxing and freight. In other words, we paid duty on the freight from 
Amsterdam to America. The bill which we paid, through the Harrass Euro- 
pean and American Express Co., Limited, was as follows: (Omitting the cap- 
tion). 


4/1 Address: One case ‘‘ Edam,” p. 58, 
“ Freight and Charges to New York, paid through. 
“ Duty on $35 at 35 %, 
lbs. at 40c 
** Customhouse fees, .20, Cartages and Delivery, .50 — 
“ Petties and Postages, .10, Insurance,—Cooperage — 
Public Store Charges, .55, General Order Charges,— = .55 
‘“*Customhouse Brokerage & Commission, } 


Bond, 2.00 $18.00” 


Recapitulation — Cost of suit in Amsterdam, 75 gulden, equivalent to $31.50; 
charges in Amsterdam, 12.5 gulden, $3.50; plus $18.00 custom house and bro- 
kers’ fees, making cost in St. Louis $53.00. N.B. The suit did not fit: 
paid to a skillful American tailor to make it fit, $2.50. Résumé: Total cost 
in Amsterdam, $31.50; total cost in St. Louis, $55.50. Amount paid for 
experience: $24.00. All the same, our suit is elegant. Weare proud of it. 
We do not wear it every day; only on Sundays, the Fourth of July, and 
when we go to picnics. Not in our editorial sanctum — by no means, 

But if we had only had this book, we imagine that we might have got through 
much more easily. The truth is that importers are the prey to a class of vam- 
pires known as custom house brokers; that these brokers very commonly “ stand 
in’’ with the custom house clerks and small officials and charge illegal fees and 
divide with them, thereby greasing the machinery, so to speak. The American 
custom house business all around the coast, as it is carried on, is little better 
than a cordon of gigantic blackmailing establishments. The examiners will 
seldom demand anything directly, but the skill with which they hint at it indi- 
rectly is really a fine art. A British shipmaster told us of his experience in de- 
livering a cargo from a sailing vessel in Philadelphia, the examination of which 
had caused the custonf house agents a little work and trouble. After they got 
through they plainly asked him for the compliment of fifty dollars, telling him 
that their salaries were but a hundred dollars a month, that they could not 
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support their families on it, and that such gratuities were customary. Now, 
this old skipper had paid custom dues in all parts of the world, and was quite 
familiar with actions of this kind. He told them, ‘‘ certainly; but he was only 
the agent of the owner of the ship, and he had to produce to that owner a 
voucher for all the money he paid out. He would cheerfully extend to them the 
compliment of fifty dollars, but he must have their receipt for it, stating why it 
was paid to them, as a voucher to send to the owner of the ship.”” Of course 
this ended the matter. 

We heard of two American travelers, on the continent of Europe, who laid a 
wager that the customs officers on every frontier would accept gratuities and 
would reciprecate by allowing dutiable articles to pass through. The story 


told us was that the traveler who had the affirmative of this wager, who was an - 


old and expert traveler who knew how to deal with customs officials, succeeded 
in every instance in bribing them, —in other words, the thing was unanimous, 
On the contrary, after traveling in every country in Europe except Spain, and 
also in Turkey and Egypt, we have never seen or heard of anything that indi- 
cated that any customs official would accept a bribe. We have seen it ineffect- 
ually tried on the German customs officials at Bremen. The only thing ever 
paid by the writer in many journeys, in the way of a gratuity, was to a beggarly 
looking hanger-on at the Turkish customs in Constantinople, who was in the 
habit of flying to the task of unstrapping the travelers’ packages, for the little 
gratuity that would thereby come to him, just as similar hangers-on in Paris 
run and open your carriage door for you to get in, and expect a sow in return. 
We ought not to omit to mention the exaction, generally a Turkish shilling, paid 
to the Turkish customs officers who skim about the Bosphorus in boats and in- 
tercept travelers when they leave. Baksheesh of this kind is never demanded or 
received surreptitiously in the Orient. It is regarded as a matter of course; in 
fact that is the way the government pays its officials. 


PHILLIMORE’s INTERNATIONAL Law, Vout. IV. Turrp EnGuisn Epitron.— 
As is well known, the fourth volume of Sir Robert Phillimore’s Commentaries 
of International Law is devoted exclusively to private international law. It is 
a work of great learning and of high authority, though possessing some struct- 
ural defects. Itis by no means confined to an exposition of English law, but 
deals with the rules of law which have been adopted at different periods and in 
different countries. In fact, the author struggles to save himself from the er- 
ror into which, according to his preface, Story fell, of writing too much in the 


spirit of an English common lawyer and too little in the spirit of an interna- _ 


tional jurist. He pays high compliments to Story, not only in his preface, but 
at various places in the body of his work. “ This subject,’’ says he in his 


1 Commentaries upon International Law; 
Private International Law or Comity. By 
the late Sir ROBERT PHILLIMORE, Bart., 
D. C. L., Member of Her Majesty’s most 
Honourable Privy Council, and Judge of 
the High Court of Admiralty. Vol IV. 
Third Edition. By the Author’s son, Sir 


Walter G. F. Phillimore, Bart., D.C. L. of 
All Souls College, .Oxford, and the Middle 
Temple, Barrister-at-Law; and Reginald 
James Mure, M. A@ of Ch. Ch., Oxford, and 
Lincoln’s Inn, Barrister-at-Law. London: 
Butterworth’s, 7 Fleet Street. 1889. 
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preface, ‘‘ has been treated of, till lately, under the title of the Conflict of 
Laws —a title which I think has been justly censured as expressive of a limited 
and unsound view of this important portion of jurisprudence, but under which 
title so able a treatise has been written by Story, substaatially upon private in- 
ternational law, as perhaps to render some apology necessary on the part of 
any subsequent writer who publishes a treatise on the subject, even on the as- 
sumption that he adopts a sounder theory and a more correct title. My apol- 
ogy, if one is needed, is, that the treatise of this subject was necessary to the 
completion of the plan upon which my commentaries upon international law 
were written.”? Further on he pays high compliments to his predecessors in 
the same field of inquiry; to D’Argentre for his Treatise on the Customs of 
Brittany; to Burgundus for his treatise on the Customs of Flanders; to Paul 
and John Voet, Hirtius, Rodenburgh and Huber; to Kocco for his treatise on 
the Laws of the Two Sicilies considered in relation to the persons and terri- 
tories of foreign states; to Birge; to Livermore; to Feolix; to Wachter; to 
Puchta; to Wesley; to Donellus; to Savigne, and to Story. Of the work of 
the last named jurist, he says: ‘‘ The lawyers of the United States of America 
were necessarily led, from the same cause as the lawyers of the old Netherlands 
and of France before the Revolution — namely, the existence of various States 
with various laws in one commonwealth,—to the study of this jurisprudence. 
The learned essay of Livermore led to the elaborate and popular work of Story, 
which has exercised great influence and otained & very high authority in this 
kingdom, as well as in the country of its author.” 

It is to be regretted that the learned editors did not repair what we regard asa 
serious structural defect, the numbering of the sections in Roman numerals. 
The manner of citing English and American authorities is very peculiar and 
inartificial. As for instance the following: ‘Chapman v. Roberson, 6 Paige 
(N. York Chanc.) Rep. p. 627;’’ “ Montgomery v. Bridge, 2 Dow. & Clark’s Rep. 
p. 297;”? “* Boyle v. Zacharie, 6 Peters (Supreme Ct.) Rep. pp. 635, 643, 644.” 
To all the citations of the British and American judicial decisions the word 
“Rep.” is added, while in some cases the reporter’s name is given in full and 
in others abbreviated. Possibly the consciousness that his work would be 
translated and used by continental jurists led the learned author to this other- 
wise needless explication. 

Sir Robert Phillimore died while the third edition of the third volume of his 
commentaries was passing through the press. Under these distressing circum- 
stances the task of preparing the present edition of the fourth volume fell to the 
present editors. They state in their preface that their additions to the original 
work are enclosed in square brackets; that they consist of new matter, such as 
new laws, treaties or judicial decisions, or of additional illustrations from the 
foreign codes, or of certain corrections. These, they state, the changes of time 
or circumstance and the alteration of the English judicial system and proced- 
ure under the judicature acts, and of substantive law in regard to married 
women, bills of exchange, and some other subjects have rendered necessary. 
Besides this addition of new matter, they have undertaken the verification of 
the many quotations and references which are to be found in the former edi- 
tions. ‘All have been revised and corrected after careful comparison with 
the original authorities ;”? though the editors have not thought it necessary to 
mark with brackets either the corrections which they have been thus led to 
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make or some occasional emendations of clericul or press e:rors in the body of 
the book. In all other respects the text remains unaltered; and any passage 
not enclosed in brackets is the work of the author. The editors state that it 
has been their study to make the book thoroughly accurate and full, and they 
express the belief that the new matter which they have introduced will make 
the book complete, down to the date of the present publication. So far as it 
undertakes to be an exposition of American law, and especially of American 
interstate law, it is far from complete; it only touches upon points of that law 
here and there, and the authorities which it cites are generally among the early 
adjudications of our Federal and State courts. It remains, however, that no 
student of private or international law can afford to pass by the study of this 
work, or can safely feel that he is tolerably acquainted with the subject unless 
he has carefully read these pages. 

We ought to add, not by way of animadversion or unfriendly criticism, but in 
deference to the truth, that the work of the late Dr. Wharton, is in many respects 
unsound, in so far as it undertakes to be an exposition of American interstate 
law. That celebrated author undertook an office which no legal author has the 
right to assume, to import into our interstate law the conceptions of continental 
jurists, and especially the conceptions of the German jurists. We have, for in- 
stance, traced in the pages of that work such conceptions as that of the German 
jurists that the domicile of a railroad corporation, for the purposes of procedure, 
consists at the central or chief point of the administration; whereas, it is well 
known that, under the operation of American statutes and judicial decisions, 
such corporations have, for the purposes of procedure, separate domiciles in 
every State where they maintain agencies and assume to do business. Nor 
does the writer of the present work, or even Dr. Wharton in his more recent 
work, keep pace with the innovations introduced by American statutes in re- 
gard to foreign corporations in other respects. Statutes now exist in many 
States of the Union, under which foreign corporations are made domestic cor- 
porations of tie particular State, and can only do business in that State upon 
the condition of submission to the local laws of the State, applicable to domes- 
tic corporations. We merely advert to these points in passing, and for the pur- 
pose of showing that the subject is having a very rapid growth, and that the 
learning of an author must be wide and his position as a legist fortunate and 
unique, if he can produce a work and revise it and maintain it, in such a con- 
dition that it shall keep pace with these innovations. 


Tue Century Dictionary. — An Encyclopedic Lexicon of the English ~ 
Language, prepared under the superintendence of William Dwight Whitney, Ph. 
D., LL.D., Prof. of Philology and Sanskrit in Yale University. Vol. 3. New 
York: The Century Co. 1890. . 


